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Economy 





Cost of Living 


Labor Force 


Strikes 


industrial 
Production 


Wages in 
Manufacturing 


Consumer 
Credit 


Personal 
income 


Gross National 
Product 


rhe cost of living, as clocked by the CPI, went up 0.1 
per cent in July. An increase of 0.7 per.cent in food 
prices was the principal factor, but this was offset by 

pel 


decreases or 1.7 per cent in transportation and 0.2 
? pel 


cent in apparel prices. The July CPI was 115 


cent of the 1947-1949 average 


No substantial change occurred in the employment 
picture between June and July Total civilian em 
ployment rose 50,000 to 62.148 million, Unemploy 
ment went down 1,000 to 3.346 million, but temporary 
lavotfs were up 69,000 to 298,000 Including 3.33 
million members of the armed forces, the total labor 
force was 68.824 millior 

Man-days of idleness caused by stoppages increased 
from 1.75 million in May to 2.2 million in June, ‘The 
550 strikes in effect in June involved 280,000 workers 
In May there were 500 stoppages involving 230,000 
New stoppages and workers involved were the same 1 
June as in May: 350 stoppages, 180,000 workers 


Most industries showed the usual seasonal declines in 
July indicating that the industrial production index 
would not budge from its June mark of 124 per cent 


of the 1947-1949 average In July, 1953, the index wa 


at 137, up a pomt from the previous month 


\verage weekly earnings of factory production work 
ers dropped to $70.92 in July—76 cents less than in 
June, and 41 cents below July, 1953. Since the end 
of 1953, the weekly average has fallen $1.44 
hourly rate dropped one cent to an average $1.80 
average workweek in July was 39.4 hours, 12 minutes 


below June 


At the end of June, total outstanding credit amounted 
to $27.779 billion, up $259 million above May. Both 
instalment and noninstalment credit have been going 
up for the past three months. Outstanding automobil 
paper increased $142 million to $9.98 billion 


The June total, $286.4 billion, was $200 million above 
Mav, as labor income increased by exactly that 
amount Phe June, 1953 total was $900 million hig! 
er. Farm income fell $200 million in June, but this was 


ottset by an increase in other proprietors’ mcome ane 


by higher payment in dividends and personal interest 


Ihe seasonally adjusted annual rate for the second 
quarter of 1954 was $356 billion—up $200 million over 
the first quarter The increase ended the decline 
vhich occurred in the three previous quarters, and, 
although small, it happened in the teeth of a decline 
ot $3.7 billion in the rate of tederal expenditure . 
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The Starchless Union Shop Issue 


By BERNARD H. FITZPATRICK 


ed HER ‘Toner’s scholarly critique! ot 
the Union 
epitaph on the closed and union shop issuc 
For a hundred years—from Commonwealtl 
v. Hunt® in 1842 to Colgate-Palmolive-Peet in 
1949 *—that issue lived in the judicial torum 
Now, the terse phrase “petition tor writ ot 
affirms that the issue is no 


Starch case* is in a sense an 


certiorari! denied” 
longer worth arguing about. 


Amen! In our present-day concept ot 
unionism the closed shop, the union shop 
and similar arrangements serve no practical 
purpose. Let them be buried 

that it 


Father Toner, concluding should 


not have happened, apparently mourns thx 
passing of the union shop and this is dith 
cult to understand. It is difficult to under 
stand because he defends the statutory union 
shop (successfully, it may be noted) against 
the charge of monopoly. But wHat earthly 


use is there in a closed or union shop un 
support 


a closed shop Was designed to 


less it does a monopoly’ That ts 


what 


support a monopoly of a sort. That is also 
a union shop was designed 


support a monopoly, though of 


different sort 


shop has 


Vheretore, a closed 


no reason tor existing 


does support a monopoly 


The Union Shop Under Taft-Hartley 
Labor Law Journal 552 (August, 1954) 
2 87 NLRB 779, enf'd 19 LABOR CASES ° 66,152 
186 F. (2d) 1008 (CA-7, 1951), cert. den. 342 
U.S, 815 (1951) 


The Developing Law 


And so the ‘ osed s yp al 


shop assume the same status as 


grandmother's antimacassar—still used, but 


useless Lime vas when gentlemen soaked 
their 

upon the 1 
threw a piece of cloth over the tops of thei 
upholstered chairs to fend off the macassar 


j 


flowing locks in macassar oil; where 


ioughtful ladies of that day 


from the needlepoint—an antimacassar. But 
then the gentlemen discarded macassar oil 
useless. The 


off the 


compunction ney 


antimacassars became 
then could put on or 
antimacassars 
had any 
dum, tweedlede¢ 

lweedledum, 


and the 


ladies take 


without 
tweedle 


mtrinsic value; 


And th 


no longer 


e Statutory unton 


tweedledee lawtul 


shop 


monopoly is no longer possible 


Now Congress should unquestionably 
curbed the abuses ol closed ane 
‘Taft-Hartley Act is vastly 
sensible in abolishing the institution 

completely than the Wagner Act 
I] tl I; 


severely | 


union shops. The 
more 

almost 
was in permitting them. But 
Hartle V Act probably 


ightieth Congress didn 


went 
because the I: 
to do the right thing, but because 
understood the issue The 
political power rather tl 
their arguments; the 


4 Met. 111 


* 338 U.S. 355 





The author is a member of the law firm 
of Butler, Bennett and Fitzpatrick, New York City 





cause they could. show no valid reason for 
closed and union shops and they lost at the 
ballot box because closed and union shops 
had ceased to make 


members ! 


sense even to their own 


article on 


( on 
that 


discussion of 


Reading Father ‘Toner’s 


gressional intent gives one the feeling 


he is listening to a modern 


antimacassars. The participants discuss their 
size, shape, color and figuration; they go on 
whether 


to discuss linen, cotton, nylon o 


dacron is the preferable material but they 
never discuss whether they absorb macassat 
oil! 
the closed and union shop institutions are 
you justify 


And Congress never discusses whether 


monopolistic and, if so, how 
the monopoly 
of fact, Congress would d 


As a matter oO 
well to stop talking about closed and un‘on 
until it can answer the 
“What's a union 
that 


shops altogether 
much more basic question 
for anyhow?” Let us try to answer 
question in a limited way. 

bricklayers in New 


JOUS; 


assume we're 
We have 


trade are a 


Let's 
York, you and | ho steady 
jobs in our rarity. We 
day until the particular 


steady 
* work by the job 1s 
perhaps, unt'l we’re caught 
building 
go to another employer 


further, 


completed, Oo! 
up to the steel in the 
laid off 
building another building 
that there is no bricklayer’s union function 


New York 


So this bright Monday 
looking for a job 


and are 
Then we 
Suppose, 


ing in 
morning at 7:45 
am. we're We walk up 
Park Avenue and find a construction project 
glass but 
talk to a 


which is neither aluminum nor 
brick (brick veneer, that is). We 
foreman 


“Need a coupla bricklayers ? 


What can you 
it on as thickly as most job 


“Yeah, it's a two week job 
do?” We lay 


applicants; then: 


596 


“How 


“Three dollars an 


much do you want 


hour; we got that on 


our last job - 
been 


you $2 what we've 


what we bid the 


Vhat’s 
that’s 


“Crive 
paying in Boston; 
job on.” 

“Oh! So this is a Boston outfit. We 
tg 


still 
want 
somebody else will.” 
foreman talk 


walk 


“If you don’t take it, 
As we talk we 
ing to some other bricklayers 


notice another 
They 
in. Then comes the clincher 


” 


to do today? 


Take it on 


“Got anything better 


“No, and it’s 


>>” 


getting late 
for 
bricks on 


We talk 


Magnanimously, we drop no 
the bricklayers who cut our 


to them at lunch hour 
“What's the 


How did we 
ing?” 


price 


idea of cutting our price?’ 


know what you were ask 


That stumps us. Then we come back with 


a remedy tor future situations—the most 


elementary of craft union principles 


“We oughta have a standard.” 


Our confreres then respond with anothes 
elemental idea of craft unionism 

“Yep, and every bricklayer oughta agree 
not to undercut that standard.” 


Divorced from all 


And there you have it 
the twaddle and separated from the similar 
situations, that is 


and there also is 


syndromes ot dissimilar 
the original closed shop 
the only 


closed shop 


possible way of justifying the 


An agreement to observe a work standard 
one’s self; to work with none who will not 
pledge themselves to observe it and to work 
who decline to That 
was the original essence of the closed shop. 


for none observe it 


But the unions translated the idea into prac- 
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tice badly; they identified observance of the 
standard with membership in the union. 
Then, power-hungry leaders, a lot of them 
in unions which observed no standards 
whatever, got on the bandwagon and acted up 
so badly that Congress was obliged to abolish 


the closed forgetting completely its 


shop, 
iriginal reason 
over yet; let’s 
We have all 


be a standard 


But lunch hour isn't 


go back to the 


agreed that 


our 
discussion 
ought to 


just there 


rate for bricklayer Then someone pipes up 


“Let’s go up to this foreman here and 
tell him that we for less than $3.” 


“Where's that 


1 
There’s dozens of 


won't work 


stupid 
roaming the 
Any 


is from Boston; he may 


gonna ret you, 
bricklavers 
streets that'll take your place for $2 
how this contractor 
here ot he 


another job may 


Bargain 


never have 


import bricklayers from Boston 


ing with an employer is gonna do us no 
gotta make our standard stick on 
New York And if 

with bricklayers 
here and 


stop if 


good, we 
any construction job in 
contractor agrees 
Hackensack to 
undercut the 
because he'll 
ployers that agree to our standard.” 


ScTric 
Irom con in 
gotta 


bids of the em 


standard we 
undercut the 


Now we can see a few more of the basi 


ideas of craft unionism 


(1) The 


gaining; if 


standard cannot depend on bar 


must be enforceable against 


employers who never participated in bar 

gaining. 
(2) The 

and is independent of the 


standard must apply to the area 
employer 


(3) ‘The standard must be enforced even 
against those employees who want to work 


and who agree, even collectively 


with their employer to work for 


Are the 
ceptable r Os 
i union 
standard for 
other 


for less 
less 

bricklayers ac 
wit! 


ideas of these 
something 
to establish 


bricklavers or 


there wrong 


forming a and maintain 


work carpen- 


for any trade? 


the first 
standard 
‘| he ch 


Don't answer “no” too fast In 


place, the enforcement of a any 


standard—is monopolistic arge of 


ions all 


eled at craft un 


monopol Wi lev 
through the early part of this century; and 

5 See his floundering defense against the Byrd 
“coercion from any source’’ amendment 

* DeMille quoted the writer in support of this 
position The writer's full position was that 
assuming the validity and universality of the 
principle that employees should have the right 
to organize and bargain collectively, closed 
and union shops were irrational The writer, 
however, dented the universality of the prin 


The Developing Law 


To = cone cal 
tend to ol oly ) Se 
Despite the 


must 
effectiveness in the 
charge and its truth, 
rejected the monopoly argument 

In the | 
appealing argument 


usual case 


public 


however, the 


second face, anotl and more 


against the cratt union 
from the most unlikely 


“God save me from my 


appeared source 
Someone has said 
friends; I can take care of my 


Wagener 


without 


enemies.” 


loved 


Senator was a triend who 


unions ever quite understanding 


popularized the argument 


destroyed the 


them*® and he 
which has practically 
| he ars 


standards ument reads 


“Employees should have the 


organize and bargain collectively t 


representatives of their own choosins 

Stop and think a moment about the ways 
in which that argument undercuts tlie ideas 
of our bricklayers. Perhaps the following 


table of contrasts will help: 


Craft Union 
Establish an 


regardle ss oft 


Wegner Act 


Bargain with em area stand 


ployer ard who 
employs 
Only 


tives representative ) to estab 


Choose representa one union (not a 


lish a single standard in 
area 
Dual 
mitted: 
unions mean 


unionism not per 
dual 
dual 


Emplovee has right 


ot choice among unions 


standards 


validity of 
possibly 
includ 


Chat is 


One who is convinced of the 


the Wagner Act principl 


accept the craft union in any aspect, 


cannot 


ing the aspect of the closed shop 
precisely what happened to the public mind 
—it had had the emplovees right of 
so drummed into it that the closed shop no 
made when the public 
saw no reason behind the closed shop and 
ticd in with it, it 


gislators to abolish the closed 


choice 


longer any 


sense , 
the numerous abuses 
directed its le 
hop and the 
in its opinion, lacked reason) and the legis 
lators complied when they Taft 
Hartley Act 

Thus Cecil B. DeMille 


Father Toner quotes him) with unassailable 


strict union shop (which also, 
wrote the 
could say (as 


log 


ciple, pointing out that if the maintenance of 
a standard were a legitimate union purpose 
(craft unionism) then employees should not 
have that right and the closed shop could be 
justified; also that if the maintenance of com- 
petitive parity (strict industrial unionism) was 
a legitimate union purpose, then employees 
should not have that right and the union shop 

(Continued on following page) 


597 








By actually doing union work you 
learn the difference between wanting 
something and trying to get it. You 
also learn the more important lesson 
that there is a big difference be- 
tween what you fry to get and what 
you get. In this process you quickly 
learn the difference between a wish- 
bone and a backbone.—Woodruff 
Randolph in Typographical Journal. 





There is only one argument for the 


closed shop that has any shadow of merit 
the argument of the ‘free ride’.” 
All the othe 
when people became convinced of the 
validity of the that 


orvanize 


arguments were destroye: 
uni 
versal principle 
right to 


through 


em 
ployees should have the 


and bargain collectively represen 


tatives of then choosing 


own 
little idea of 


two 


the homely 
bricklayers up 
First, 
the 


second, that the creation of a standard tends 


And so we find 
against 
that the 


creation ot a 


our powertul 


arguments creation ot a 
standard is monopoly 
to violate the right of employees to bargai 
through representatives of their own choosing 

Perhaps we should make the latter argu 
hard to 
are in all eX 
Hartley 
standards 


graphic It is 
they 

the Taft 
destroy 


ment a bit more 
when 
panding how 
Act could operate to 
A while back a New York manufacturer in 
a unionized 


make people see, 


economy, 


maintained a 
standard (it happened to be an industrial 
rather than standard, but the 
ciple is the same) consulted the writer with 
He 


with a 


industry which 


a craft prin 


a view to cutting his labor cost was 


that, 
strict industrial union which operates on the 


advised since he was dealing 
basis of standard labor costs, this would be 


impossible. He thereupon stated he was 
willing to open a new factory to accomplish 
his objective. That 


A new factory was opened out of town 


made the problem sim 
ple. 
wage area He made no union 
at the but 


union of the opposite labor federation in the 


in a low 


contract new tactory, advised a 


(Footnote 6 continued) 
could be justified DeMille’s limited quotation 
justified, since the entire Congressional 
proceedings were conducted upon the premise 
that employees should have the right to or 
ganize and bargain collectively through repre 
sentatives of their own choosing: no union even 
questioned the premise DeMille merely built 
on the premise supplied by the unions 

™To avoid complications such as those in 
Dubinsky wv. Blu Dale Dress Company, 162 
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was 


town that he was opening the factory and 


needed help. That union supplied some help 
rights 
NLRB 
A cor 

tair for the area, but at a substantially 


te than the New York contract, was 


a 
The two factories were kept Im col 


and, 
The 


certificate, 


as expected, requested bargaining 


manutacturer insisted on an 
which the union procured 
tract 
lower 1 
made 

current while,’ but produc 


operation tor a 


stepped up in the out 


New 


was ultimatel 


tion was gradually 
lying tactory and stepped down in the 
York factory, until the latter 
closed. Now the manufacturer’s goods are 
undercutting the New York producers, 
he New York union cat 


outlying 


and 


there is very little t 


do about it, because the plant ~ 


organized by representatives chosen by its 
employees.” 

Phat is about what might 
cratt brick 
business slacked 
The Wagner Act 
Act say it should 


an employer 


standard established our 
lavers if the 
off. Should it 
and the Tatt 
Everything is 
agrees with 
plovees. As 
of the craft or the 
devil take the 

T he s¢ 


Congress (or 


construction 
happen ? 
Hartley 

rosy so long as 
the union his em 
the standards of the 


of the 


representing 


for rest 


rest industry, the 


hindmost! 


then are the real questions which 


preterably a special study 


commission) should be investigating 


Is it a legitimate union seck 


to establi 


purpose t 


SI 


and maintam the standards of a 


( raft , 
legitimate seek 


Is it a union 


to establish 


purpose © 
maintain standard labor 


to check the 


and 
costs in an industry sweatshop 
It the legitimate, 


curbs 


toregomg purposes are 
should be 


necessary to 


upon the 
accomplish them 
public shall be 


what placed 
monopolies 
so that employees and the 
protected } 

Should employees in the crafts and indus 
lend themselves te craft and 


tries which 


unionism (there are rela 
the right 


representatives 


strict industrial 


tively few) be denied to organize 


and bargain throug! of then 


own choosing 
rolled up into 


union tor 


mav be 
“What's a 
(Continued on page 651) 


These que 
i 


Misc. (N. Y.) 177; 292 N. Y. S. 898 (N. Y. Co 
S. Ct., 1936) 

* As to the 
matter, see Petrie’s, 
(4th Ed.) * 
The claim of 
in this case was 
opinion seems to 


standard would be 


wind is blowing in this 
5 CCH Labor Law Reports 
52,017, 108 NLRB, No. 188 (1954) 
picketing to maintain standards 
most likely, a sham, but the 
indicate that a bona fide 
similarly treated 


way the 
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By JOHN R. VAN DE WATER 


hagas RAL and state antitrust legislation 
is aimed at protecting the benefits of free 
controlling combina 
trade. Illegal restraint 


held to include concerted control 


competition through 


tions in restraint ot 
has been 
commodities and ovet 


over the supply of 


the production process.’ 
of this study is to 
antitrust 


The purpose review 
how the federal 
have been applied, in relation to union and 
company-union make-work 
othe 
and continuing limitations on industrial out 
put. The full work-restri 


tive practices 


and state laws 


practices and 


concerted action aiming at ultimate 


gamut of such 
includes limitations on the 
use of labor-saving methods and equipment, 
the requirement that more workers be hired 
than are needed, restrictions on 
hourly or daily 


work 


replacement of 


tor a job 
the amount of output, in 


sistence on excessive operations, en 


forcing the 


one group of 
workers with another group less or no more 
competent for performance of the work at 
hand and excluding from the field or placing 
barriers to the hiring of 
What 1S 

“excessive” is OT 
fact to be decided in the 
vidual case. This deal 
this problem, nor with the social desirability 


unecessary Satis 


workmen “necessary,” 


factory 
“needed” or course a 
question of indi 


study will not with 


Leader, 2 LABOR 
982 (1940) 


‘Apex Hosiery Company v 
CASES © 17,063, 310 U. S. 469, 60S. Ct 


Work Restrictions 





ALTHOUGH THE NORRIS-LAGUARDIA ACT 
SHIELDS UNIONS FROM FEDERAL ANTI- 
TRUST LAWS IN MOST INSTANCES, THE 
LAWS CAN STILL BE APPLIED TO THEM 
IN SOME CASES, THE AUTHOR EXPLAINS 





of work-r1 rictive practices under various 
conditions. We will 


vith an analysi ot how 
antitrust 


instead be concerned 


objective sucl 


practices are treated under the 


reported 


law De Bel tiie Cascs 


Norris-] 


as interpreted by the 


principal 
Anti-Injunction Act 
United State 
labor to en 
whigl 
demed to unions under the Clay 
Anti-Trust Acts 

Fully to understand the significance of the 
Norris-LaGuardia Act in 
effect of the Taft 
vhich has 


trade,” it 


aGjuardia 


Supreme Court, has allowed 
age mm practices i restraint of trade 
had beet 
ton and Sherman 
gard, and 
Hartley Act on 
held to be 


de sirabl 


this re 
the later 

on conduct been 
restraint of will be 
to review in brief the historical development 


of each ot these statutes 


l nae T 


Straint of 


the common law, contracts 


trace 


mn re 


viewed as merely un 


entorceable, although through the conspirac 








The author is assistant professor of 
business administration, University 
of California, Los Angeles. This 
article was prepared under a Gen- 
eral Grant for the Study of Indus- 
trial Productivity and the Law, from 
the Senate Researcn Committee and 
the Bureau of Business and Economic 
Research, University of California, 
Los Angeles, for which the author 
wishes to express appreciation. The 
findings of fact and conclusions set 
forih herein are solely the responsi- 
bility of the author. 





doctrine strong controls were extended against 


labor restraints which were not applied 


against management combinations.’ 
Passage of the Sherman Act?® in 1890 
altered the common law f 
such concerted, restrictive practices. “Every 
contract, combination in the form of trust 
or otherwise, or conspiracy, in restraint of 


consequences ol 


trade or commerce among the several States, 


or with foreign nations”* was declared il 
legal, and subjected violators to injunction 
well as to 


through government action as 


criminal prosecution and triple-damage suits. 

The 
since 
trade” 
and 


United States Court has 
held® that there is no “restraint of 
within the meaning of the common 
hence the Sherman Act, 
activities in question are intended to or 
actually have the effect of restricting or 
suppressing competition or production, fix- 


Supreme 


law, unless 


ing prices, dividing marketing territories, or 
apportioning customers or are like practices 
“tend otherwise 


from 


which to raise prices or 
consumers the ad 


take buyers or 


? See the review of English and Massachusetts 
doctrine in this regard in Gregory, Charles O., 
Labor and the Law, Rev. Ed. (New York: 1949), 
pp. 31-76 

% Act of July 2, 


1890, Ch. 647. Secs. 1 and fol- 
26 Stat. 209, as amended by 15 USC, 
Secs. 1 and following (1946 Ed.). Henceforth 
this act shall be referred to only by section 
number in the United States Statutes at Large, 
and by full citation in the United States Code 

* Sec. 3; 15 USC, Sec. 3 

* See footnote 1 

* Loewe v. Lawlor, 208 U. S. 274, 28 S. Ct 
301 (1908) 

™ The battle has raged for years over whether 
the Sherman Act was ever intended to apply to 
labor organizations in the first place. Volumes 
have been written on the subject For the 
position that the Act was not intended to apply 
to labor, see Berman, Edward, Labor and the 
Sherman Act (New York: 1930); for the con- 
trary viewpoint, cf. Mason, A. T., Organized 
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lowing, 


vantages which accrue to them from free 


competition in the market.” 

Yet the Sherman Act held by the 
Supreme Court in the famous Danbury Hat 
ters case in 1908° to apply to a labor union 


was 


engaged in a nation-wide secondary con 
boycott without 
presence oO! 
of “restraining trade” within the 
law definition of the term. The act has 
been applied, but with facts of 
trade 


sumption reference being 
made to the a practical eltect 


common 


clear 


noted by the 


since 
an actual restraint of 
»upreme 
bined company 

the wood-trim market in and around Chicago 


With the of the Clayton Act? in 
1914, labor believed that it had secured im 
munity from the Sherman Act 
lation stated’ that “The labor of 
being is not a commodity or article 
merce. Nothing contained in the antitrust 
laws shall be construed to forbid the existence 
labor organizations 


Court, in a case involving com 


union activities to corner! 


5 
passage 


This legis 
a human 


ot com 


and operation ot 
= or to forbid or 
members of such organizations from law- 


legitimate 


restrain individual 


fully carrying out the objects 
thereof; nor shall such organizations, or the 
held or construed to be 


members thereof, be 
illegal 
straint of 

The Clayton Act 


on the issuance of injunctions in labor dis- 
acts in the 


conspiracies mn freé 


laws.’ 


combinations or 
trade, under the antitrust 


established limitations 
various 
nature of picketing, etc., 
which, when peacefully and lawfully carried 
on, (1) and (2 
should 

violations of any law of the United States 
induced a 


putes, and specified 


boycotts, 


strikes, 


nonenjoinabl 
held to be 
aa 


should be 
not “be considered or 

Yet when an international union 
secondary labor boycott against a nonunion- 
ized printing pre the United States 
Supreme Court held that the Clayton Act 


ss company, 


Labor and the Law (Durham: 1925) The Su- 
preme Court disposed of the argument in Loewe 
v. Lawlor, cited at footnote 6, on the basis 
that ‘‘the records of Congress show that several 
efforts were made to exempt, by legislation, 
organizations of farmers and laborers from the 
operation of the Act and that all these efforts 
failed That labor still comes under the 
Sherman Act in the limited way permitted since 
passage of the Norris-LaGuardia Act, was sup- 
ported by the Supreme Court in the Apes case, 
cited at footnote 1 

‘U. 8. v. Brims, 
(1926) 

® Act of October 15, 1914, Ch. 323, Secs. 1 and 
following, 38 Stat. 730, as amended by 15 USC 
Secs. 12 and following (1946 Ed.). Henceforth 
this act shall be referred to only by its section 
number in the United States Statutes at Large 
and its full citation in the United States Code 

” Sec. 17: 15 USC, Sec. 196 

11 Sec. 20; 29 USC, Sec. 52 


272 U. S. 549, 47 S. Ct. 169 
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offered the union no protection against is 


suance of an injunction.” It was ruled that 
the act was only meant to apply where there 
relationship between 
that to 


one 


was an employment 
the 
coercive pressure 
with the 
was a dispute was not “peaceful and lawful” 


within the the 


“real disputants,” and bring 


busi 
there 


against doing 


ness company with which 


activity meaning ot act 


Under the the High Court 
apparently found cause at this 
tard organizational strikes, while leaving 
induce primary labor boy 
economic objectives. In the 
the Court ruled that 
a violation of Sherman Act 
the Act, where 
evidence of a subjective intent on the part 

he United Mine Workers of America 
to keep substantial quantities of nonunion 
coal from competing in interstate commerce 
An 


Had unionists been 


antitrust laws, 
Stage to re 


unions free to 

for direct 

Coronado Coa 
] 


cotts 
cases” 


the occurred, 


despite Clayton there was 


with union-mined coal organizational 


was here involved 
objectives other than the 


issu¢ 


1 


seeking econom 
] 


ultimete prevention of nonunion competition, 


no violation would have occurred under the 
intent test even though the temporary effect 
strike had been to prevent such com 


for the “subjective inter 


; ultimate 
vould have been to gain improvements 


cond tions ans 


ures, hours or work 


not a destruction of competition 


The 
this pe od, 
labor fi 


the Clayton Act at 


freeing organized 


consequence ol! 
rather than 
om the antitrust 
» number of injunctions issued against 


, parties 


laws, was to in- 


tor the act gave private 
injunctive 


Act had belonged 


alone 


to initiate the process 
under the Sherman 


ernment 


Influence of Norris-LaGuardia Act 


ned the general application of 


Acts in 


1 
such rema 


the Sherman and Clayton relation 


Printing Press Company v. Deering, 
254 U.S. 443, 41 S. Ct. 172 (1921) 

United Mine Workers of America v. Coro- 
nado Coal Company, 259 U. S. 344, 42 S. Ct. 570 
(1922): Coronado Coal Company v. United Mine 
Workers of America, 268 U. S. 295, 45 S. Ct. 55 
(1925) 

™ United States 
No. 29, Pt. Il, Handbook 
islation (1941), p. 73 

See Bedford Cut Stone Company v. Journey- 
Stone Cutters’ Association, 274 U. S. 37, 47 
522 (1927) 


of March 23, 1932, 


2 Duplex 


Department of Labor Bull 
of Federal Laber Leg- 


men 
S ch 
% Act 
following, 47 
(1946 Ed.) 


Ch, 90, Secs. 1 and 
Stat. 70, as amended by 29 USC 
Henceforth this shall be re- 
ferred to only by section number in the United 
States Statutes at Large, and by full citation 
in the United States Code 


act 


Work Restrictions 


atter Con 


Anti- 


and boycotts,” until 
passed the Norris-LaGuardia 


to strikes 
gress had 
Injunction Act 

The Norris-] Act 
workers to organize, 
bargaining 


aGuardia the 
re p- 


and 


allirms 


right of to select 


resentatives for collective 


to negotiate with management on terms 


conditions of employment without in 
The federal 
are herein prohibited from issuing injun¢ 


and 


terlerence or coercion courts 


inducing or engaging in non 


tts, 


against 


violent labor boy« picketing, advancing 
, “ 
of strike benefits, or assemblage where “labor 


olved, 


iinst 


disputes” are iny and are allowed to 


Issue violence and other 


injunctions ax 


only under certain restricted 


These 


not 


illegal action 
required ci 
e threat o1 


the 


circumstances basic, 


cumstances include only t 


also 


! 
action, but 


continuance ¢ 1 gal 
ust; root in e¢ y of irreparable injury 


and lack of adequate remedy at law, com 
bined with 


protection, 


inadequacy of local means ot 
oof of 


process itl 


legitimacy of us¢ 
light of 


may 


and p! 


of tl injunctive the 


the other which arise 


this 


harm party 


from use of summary device 


A “labor dispute,” 


restrictions, 1s 


for purposes of the 
the 


terms 


above defined in 


“any controversy concerning 


concern 


ditions of employment, or 


association or representation of pers« 


gotiating, fixing, maintaining, changing 


seeking to arrange terms or conditions 


regardless of whether or 


employment, 


the disputants stand in the proximate rela 


tion of employer and employee,’ and this 


definition has been giv a broad interpreta 


tion by the courts 


Finally, the act makes unenforceabl 


federal courts any agreement to jon or not 


to join any labor or employer organization 


and anv agreement to quit employm« nt upon 


this provision effectively avoid 


SO jyomiine 
ing tl 
Adar v. U.S 


1908 Supreme Court decision in 


*”’ which had held unconstitu 
2° USC. Sec. 13(c) 
Alliance v. Sanitary Grocery 
‘ompany, Inc., 1 LABOR CASES { 17,030, 303 
U. S. 552, 58 S. Ct. 703 (1938), picketing against 
racial discrimination in the hiring of employees 
was held to involve a labor dispute 
» 208 U. S. 161, 28 S. Ct. 277 (1908): see also 
Coppage v. Kansas, 236 U. S. 1, 35 S. Ct. 8 
(1915), for a like holding in regard to a state 
statute. The Adair case has often been attacked 
as economically unrealistic, in 


protecting as a 
constitutional right the freedom of 
and employees to make such contracts when 
employees were left thereby with no true free 
dom of choice, in light of the disproportionate 
bargaining power between organized manage 
ment and individual 


workers see for example 
Clark, John M Social 


Control of Business, 
2d Ed. (New York; 1939), p. 173 


7 Sec. 13(c¢) 


SIn New Negro 


employers 
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tional a federal statute declaring it a crim 

nal act for an employer to use the so-called 

“yellow dog contract.” 

Norris-LaGuardia 

restrictive 
Court’s 


Union pressure for the 
followed the 
Suprem, 


legislation 
effect on labor of the 
application of the Sherman 
Acts, as noted above. The Norris-LaGuardia 
Act has been considered constitutional since 
Shin 


type ol 


and Clayton 


the Supreme Court decision in Lauf v 


ner in 1938.” 

The Norris-LaGuardia Act has since 
interpreted by the Supreme Court, in U. 5 
Hutcheson,” in such a manner as to apply 
Act’s terms beyond labor dis 
employe 


beer 


the Clayton 
involving the immediate 


putes 
This objective Wi 


employee relationship 
accomplished not by reversing the Duplea 
decision which had given the Clayton Act 
its narrower construction, but by holding 
that through enacting the Norris-LaGuardia 
Act Congress had demonstrated its 


legislation, to nullify the 


owll 
intention, by Dut 
lex rule 

This 
all such 


as listed im the 


Act made 


permitted activities 


“vitalizing” of the Clayton 
more-broadly 
Clayton Act ancl 
duplicated in the Norris-LaGuardia Act 


nonenjomable, but also lawful fo 


otter 


not only 
all purposes 


Hence 
(in the /lutcheson case) that 


it was held by the Supreme Court 


a jurisdictional 
boycott having the 


and secondary 


effect ot 


strike 
intent o1 restraining trade should 

#1 LaBor CASES { 17,026, 303 U. S. 323, 58 
S. Ct. 578 (1938) A more direct treatment of 
the question was given by the Court in relation 
to the nearly-identical Wisconsin Anti-Injunction 
Act, in Senn v. Tile Layers’ Protective Unton, 
1 LABOR CASES { 17,023, 301 U. S. 468, 57S. Ct 
57 (1937) 

223 LaBor CASseEs {% 51,110, 312 U. S. 219, 61 
S. Ct. 463 (1941) 

2 The Clayton Act, Sec. 20, 29 USC, Sec. 52 
per mits peaceful and lawful persuasion to cease 
dea/ing with a party to a labor dispute or to 
cease performing any work or labor which can 
easily be interpreted ta permit secondary bos 
The Norris-LaGuardia Act clearly makes 
labor boycotts nonenjoinable, with 
of secondary boycotts determined 
‘labor dispute’ definition 

113, in conjunction with 


cotts 
primary 
coverage 
through reading the 
in Sec. 13, 29 USC, Sec 
earlier provisos of this enactment 

* While the Norris-LaGuardia Act is itself 
no more than an anti-injunction statute it 
should be recalled that Sec. 20, 29 USC, Sec. 52 
of the Clayton Act states, after listing non 
enjoinuble actions, ‘‘nor shall any of the acts 
specified in this paragraph be considered or held 
to be violations of any law of the United 
States 

“The Hutcheson cited at footnote 21 
involving criminal charges under the Sherman 
Act against Hutcheson and other heads of the 
AFL Carpenters’ union, grew up around a sec- 
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case 


no longer be deemed a violation of the Shet 
Act, where independent union action 
alone is involved.* Inducing 
strikes to secure a closed shop was earlie1 
held not injunction under the 
Norris-LaGuardia Act.” 


The 
undertook 


Mian 
sympathett 


subject to 


United States Department of Justic 


mitensive action agaist restr 
1940, aimed mainly at the 

While the Anti-Trust 
Division was open to allowing labor activity 
displace 


tive practices in 
building industry 


to protect igaimst technological 
ment, the division went after complete umon 


usé ot 


mproved 


1 
the same 


prohibition against. the 
However, 


Sherman Act 


material and equipment 
exemption of unions from the 
was confirmed in relation to secondary boy 


cotts against cheaper out-of-state prefabri 


cated and improved building materials,” and 


likewise was confirmed in relation to a unior1 


labor bovecott to torce a trucking compat! 


out of interstate commerce even where mn 


interest of the coercn 


thereby The 


present economic 
Serve d 


to apply the Anti 


union was te he 


courts further refused 
Trust Act against 


striking to force an 


won ro 


a hod carriers’ 


employer to hire the 


installing 


as the employer had hired 


same number of men after 


hanical mixers were in use 
1942 the Musicians’ U estab 
hed a record ban, halting the productior 


records altogether Attorne 


Niet 


mid 


! phonograph 


Gseneral Thurman Arnold brought antitrust 


action against the ban, and against the union 


consumption boycott employed by the 
union against Anheuser-Busch beer 
used in an attempt to force 
assign the job of dismantlins 
Anheuser-Busch plant in St 
union instead of the 


ondary 
Carpenters 
rhe boycott was 
the company to 
machinery at the 
Louis to the Carpenters 
Machinists’ union his conduct by the Car 
penters’ union was clearly a violation of the 
Sherman Act and would subject Hutcheson and 
ether union leaders to criminal prosecution 
despite the Clayton Act, under the doctrine of 
the Danbury Hatters and Duplex cases, out 
lined above 

*% Levering and Gariaues Company 1 
71 F. (2d) 284 (CCA-2, 1934), cert. den 
595, 55 S. Ct. 110 (1934) 

2607). S. v. Building and Construction Trades 
Council, 4 LABOR CASES © 51,118, 313 U. S. 539 
61 S. Ct. 839 (1941); See Note Labor Law- 
Featherbedding and the T-H Act,”’ 26 New Yor! 
University Law Quarterly Review 689 (1951) 


In Hunt 4 


Vorrin, 
293 U.S 


Crumboch, 9 LABOR CASES 
" 51,214, 325 U. S. 821, 65 S. Ct. 1545 (1945), the 
union apparently refused to supply Hunt with 
drivers for his trucks because it believed a Hunt 
official had some years before killed a union 
man during a strike, though the official had 
been acquitted of the charge in a court trial 

3 LABOR CASES { 60,282 
1941), aff'd 313 U. S 


a 7 N 1”? 
37 F 
539, 61 S. Ct 


Carrozzo, 
Supp. 191 (DC Ill 
839 (1941) 
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We believe it is wrong for the Fed- 
eral Government to get into things, 
or stay in things, that could be done 
by individuals or private business. 
We also believe that it is just as bad 
for the Government, out of a false 
conception of the limits on its role, 
or out of a craven fear of being 
mislabeled socialistic, to refuse to 
act on behalf of the safety, health, 
welfare, and happiness of its people 
when the job has got to be done, 
and no one else can do it.—Under 
Secretary of Labor Arthur Larson. 





requiring that unneeded men be hired. How 
that the dispute 
cerned conditions of employvm«e nt. the Court 
held the unton’s activity to be protected under 
the Clayton and Norris-LaGuardia Acts.” 


Court 


ever, on the grounds con 


held 


vranted in 


The United 
that 


States Supreme 


injunctions could not be 
labor disputes where the basic requirements 
of the Norris-lLaGuardia Act 
met, in a case involving an alleged violation 
ot the Sherman Act 


competition 


have not been 


tl rough destruction ot 


between unionized dairies and 


milk 


out-of-state vendors 


in striking and seizing 


The use of violence 
] 
| 


a plant would not itself result in a violation 
of the Sherman Act, the High 
held that the antitrust laws were not mean 


a general policing function 


Court having 


to serve 


Therefore, the control of federal antitrust 


legislation has been nearly stopped, as fai 
American Federation of Musicians, 
6 LABOR CASES ‘ 51,158, 318 U. S. 741, 63S. Ct 
665 (1943) For discussion of this case, see 
Countryman, Vern The Organized Musicians 
II,’ 16 University of Chicago Law Review 267 
(1949); Brach, William L., ‘‘Legislative Shackles 
on Featherbedding Practices,’’ 34 Cornell Lau 
Quarterly 255, 257 (1948). 

Milk Wagon Drivers Union v. Lake Valley 
Farm Products, Inc., 3 LABOR CASES { 51,104 
311 U. S. 91, 61 S. Ct. 122 (1940) In this case 
the Court also noted, at pp. 96-97: ‘“‘The com- 
plaint on its face is probably sufficient to show 
that a labor dispute existed We need not 
decide that point, however.”’ 

! See footnote 1 

= For a statement of strong opposition to this 
policy, as supporting the right to ‘‘labor mo 
nopoly’’ on the sole ground of self-interest, see 
Wolman, Leo Industry-Wide Bargaining,” 1 
Labor Law Journal 167 (December, 1949). The 
National Labor Relations Board has agreed that 
Congressional intent was not to apply the 
‘illegal purpose doctrine’ to narrow the union- 
liberating effect of the Norris-LaGuardia Act 
American News Company, 55 NLRB 1302 (1944) 
Note, 59 Harvard Law Review 747, 767 (1946) 


29 [ 5. 2 


Work Restrictions 


Norris 


closing 


as organized labor is concerned—the 
LaGuardia Act im 


the federal courts to employers seeking in 


most instances 


junctive aid against umon restrictive practices 
In the Hutcheson Frank 


furter stated: “So acts m 


its seli-interest 


case, Justice 


long as a union 


and does not combine wit! 


non-labor groups, the licit and the illicit 


are not to be distinguished by any judg 


ment regarding the wisdom or unwisdom 


the rightness or wrongness, the selfishness 


or unselfishness of the end of which the 


particular union activities are the means.’ 


Ihe intent of this decision is to grant to 


labor extremely broad treedom ot action 


Through this case, union conduct in direct 


violation of a contract with an employe 


would not subject the umion to hability un 


der the federal antitrust laws 


avoid 


| 
and 


Further, a umion contract agreeing to 
work 
work interferences against nonunionists was 


held not 


contrary to the 


sympathetic strikes, stoppages 


subject to specific entorcement, as 


Norris-LaGuardia Act 


entorce a closed shop 


and 
the union’s right to 


demand.” It has been argued, because the 
Anti-Injunction Act is applicable only where 
that the //ut 
held that 


“only the sort ot 


“labor disputes” are involved 


cheson case should properly have 


“labor disputes” refer t 


labor controversy for which the parties have 


not tramed a rule or a Way orl ach ving a 


may, union 


settlement.” ” Be hi as it 


re treed to engage in contract violation 


with impunity as far as federal action was 


until the situ altered 


Labor 


concerned, ation VAS 


through the Management Relations 


Act of 1947.” 


The jurisdictional strike and secondary boy 
cott activities which Hutcheson had engaged in 
were in contract to arbitrate 
jurisdictional disputes of the type involved in 
the Hutcheson case, cited at footnote 21 Con 
trols of breach of contract, at law and equity 
have since occurred under Sec. 301 of the Taft 
Hartley Act; see footnotes 77 and 79 

* Colorado-Wyoming Eapress v. Denver Local 
Union No. 13, 3 LABOR CASES { 60,202, 35 F 
Supp. 155 (DC Colo 1940) Nowhere in the 
legislative history of the Norris-LaGuardia Act 
is mention made of Congressional intention as 
to specific redress against breach of contract 
In an earlier book, Frankfurter and Green's 
The Labor Injunction (New York: 1930), which 
helped to cause the enactment of this statute 
Mr. Frankfurter made no mention of the issue 
of enforceability of union-company agreements 

* Rice, William G., Jr “A Paradox of Ou! 
National Labor Law 34 Marquette Law Re 
view 233 (1951) 

* Sec. 301, 29 USC, Sec. 185 (Supp. V, 1946) 
See Bagley, Charles F Jr Suits Against 
Labor Organizations Under Section 301 of the 
Labor-Management Relations Act,’ 9 Washing 
ton and Lee Law Review 29, 30 (1952) 


violation of his 
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The Sherman Act is still held by the 
Supreme Court to apply against both a 
union and a company which connive to re- 
strain trade by hurting their competitors, 
through limiting the composition of the 
available work 
the supply of products available in a mar 
keting area, hence enhancing prices,” just as 
it did before the Norris-LaGuardia Act was 


passed,™ 


force and cutting down on 


Yet, to prove a violation of the Sherman 
Act through such neces 
sary to show that the intent or effect thereof 
was “to restrain or control the supply enter 


connivance, it is 


ing and moving in interstate commerce, or 


the price of it in interstate markets,” and 
determinations as to the jurisdiction of fed 
eral antitrust union-manage 
ment connivance to restriction of a 


competitior’s work, have gone both 


laws, against 
cause 
ways 


1” 


under this test 

Cases involving union-management agree 
ments to limit the size of the work group 
available to the contracting employer, which 
tend on their face to lessen average worket 
productivity, have been held to involve no 
violation of the federal antitrust laws. Hence, 
it has been held that where particular mem 
bers lose their rights of employment through 
an agreement between motion picture pro 
ducers and a competing association of unions, 
such does not lessen competition between 
the employers involved and therefore is not 
actionable under the antitrust laws.” It was 
further held that the Sherman Act 
not give federal courts jurisdiction to award 


does 


damages in favor of one deprived of em 


ployment because he was not admitted to 

” Allen-Bradley Company v, Local Union No 
3, IBEW, 9 LABOR CASES { 51,213, 325 U. S. 797, 
65 S. Ct. 1533 (1945). See also, Pfohl v. U. 8., 
128 F. (2d) 227 (CCA-8, 1942) For a holding 
of illegal connivance to set prices, see U. 8. v 
Central Supply Association, 4 LABOR CASES 
{ 60,662, 40 F. Supp. 964 (DC Ohio, 1941). An 
employer's agreement with a union that his 
employees may refuse to handle ‘‘unfair’’ goods 
has been held not to be a conspiracy under the 
Sherman Act, as gained by coercion against 
rather than connivance with the employers 
Meier & Pohlmann Company v. Gibbons, 24 
LABOR CASES { 67,872, 113 F. Supp. 409 (DC 
Mo., 1953). However, a contrary result was 
achieved, resulting in an injunction despite the 
Norris-LaGuardia Act, where demand was made 
to an employer under strike threat that he 
bring pressure on his nonunionized customers 
to hire only union members, the object being 
to destroy competition from nonunion prod- 
ucts; Loew’s Inc. v. Basson, 46 F. Supp. 66 (DC 
N. Y., 1942); and dictum supported a finding 
of illegality, should employers agree with John 
L. Lewis’ “‘stabilizing periods of inaction’ to 
limit the market supply of coal; see Penello v. 
United Mine Workers, 17 LABOR CASES { 65,591 
88 F. Supp. 935 (DC of D. C., 1950) 
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| think by September or October you 

will find an increase in employment 

and a decrease in unemployment. 
—James P. Mitchell 





a union enjoying a closed shop contract 
with all California motion picture producers.‘ 

Though the effect is such as to “restrain 
trade,” as that defined by the 
courts, labor and employer associations and 
should not be found liable 


officer S or me mbers 


phrase 1S 
their members 
for the acts of their 
who are engaged in such connivance in re 
straint of “although such officers o1 


members are 


trade, 
within the 
unless it 


acting scope 


their general authority,” can be 
clearly demonstrated to the court that such 
associations or members have expressly au 
thorized or with knowledge ratified unlaw- 
ful acts or that such unlawful acts necessarily 
followed from authorized duties.” 
It has been ruled that even in the absence 
of labor-management « onnivance in restraint 
of trade, a union is subject to injunction and 
triple-damage suit where it leaves behind 
ordinary union functions and engages in the 
setting.” Fur 
tand 


managerial function of price 
ther, an injunction was allowed to 
where a CIO union, in essence an associa- 
tion of 
source of 


independent fishermen, cut off a 


through inducing union 


processor - \ 


supply 
members to halt sales to a 
violation 
an employer to secure money for wage in 


also arises from union advice to 


creases through joining another corporation 
which has the known purpose of suppressing 

% See U. 8. v. Brims, 272 U. S. 549, 47 S. Ct 
169 (1926) 

*See Philadelphia Record Company v 
facturing Photo-Engravers Association, 11 LABOR 
CASES { 63,167, 155 F. (2d) 799 (CCA-3, 1946), 
wherein the prevention of night production ac- 
tivities of a competitor, through union-company 
connivance, was restrained as meeting the 
“effect'’ test. See Albrecht v. Kinsella, 4 LABOR 
CASES £ 60,508, 119 F. (2d) 1003 (CCA-7, 1941) 
for a contrary result 

” Conference of Studio Unions v. Loew’s, Inc., 
19 LABOR CASES ‘ 66,065, 193 F. (2d) 51 (CA-9, 
1951), cert. den. 342 U. S. 919, 72 S. Ct. 367 
(1952) 

*§ Courant % 
LABOR CASES 
1949) 

* United Brotherhood of Carpenters and Join- 
’. S., 12 LABOR CASEs { 51,241 

775 (1947) 
Packers 1 International 

Warehousemen’s Union, 
Supp. 562 


Manu- 


International Photographers, 17 
f 65,333, 176 F. (2d) 1000 (CA-9 


ers of America v. Ll 
330 U. S. 395, 67 S. Ct 
% Hawaiian Tuna 
Longshoremen and 
CIO, 13 LABOR CASES 63,920, 72 F 
(DC Hawaii, 1947) 
“ Columbia River Packers Association v. Hin- 
ton, 5 LABOR CASES 51,127, 315 U. S. 143, 62 
S. Ct. 520 (1942) 
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tree competition, and criminal conviction 
under the Sherman Act 


activity 


may result from 


such 
Anti 


court ac 


It should be kept in mind that the 
Injunction Act does not 
| 


tion to halt violent 


prevent 


conduct.” The use ot 


force and violence to coerce an employer 
into breaking his contract with anothe 
union has, under the particular circum 


a violation of 


be en he ld 
injury to 


Stances Ol a case, 


the antitrust laws,” competition 


being the result 


Further, it would appear that where a 


union engages in work restriction which has 
the intent or effect of “restraining trade” 
within the meaning of the antitrust laws, 


legitimate government 
under the mucl 

there held 
in such imstances 


Act into effect 


in industries under 


violation may arise 
disputed Lewts doctrine,” 
to be no “labor dispute” 


Norris-] 


seizure, 
being 


to put the iGuardia 


cent decisions, it is also possi 


through halt 


Through r« 
ble that 
ing common carrier deliveries compelled by 


Commerce Act. In such a 


violations may occur 


the Interstate 


case, on the ground that picketing to halt 
deliveries was not in support of any “labor 
dispute” between the plaintiff carrier and 


meaning of the 
district 


its employees within the 
Norris-LaGuardia Act, a_ federal 
court recently enjoined pickets from stop 
ping 
cently 
a common carrier bound to serve the public 


also re 


“But 


deliveries.” It was 


a matter of dictum 


railroad 
1 


Stated as 








"UU. S. wv. International Fur Workers Union, 


1 LABOR CASES § 18,272, 100 F. (2d) 541 (CCA-2 
1938), cert. den. 306 U. S. 653, 59 S. Ct. 642 
(1939): Local 36, International Fishermen Allied 
Workers of America v. U. 8., 177 F. (2d) 320 
(CA-9, 1949), cert. den. 399 U. S. 947, 70S. Ct 
801 (1950) 


* See the discussion in Teller, Ludwig, ‘‘The 
Taft-Hartley Act and Government by Injunc 
tion,’’ 1 Labor Law Journal 53. 54 (October 
1949) 

7 [ S v International Brotherhood of 
Teamsters, 2 LABOR CASES § 18,594, 32 F. Supp 
594 (DC of D. C., 19406) 

"See U. 8S. v. Lewis and United Mine Work- 


ers of America, 12 LABOR CASES *€ 51,239, 330 
U. S. 258, 67 S. Ct. 677 (1947) In this case 
the government had seized the coal mines under 
the War Labor Disputes Act Lewis and his 
union violated a temporary injunction by Judge 


Go!dsborough by continuing strike action. The 
determination of contempt was upheld five to 
four on the grounds that the government, as the 
employer in the case, was not a ‘“‘person'’ with- 


meaning of Sec. 13 of the Norris-La 
There being no “‘labor dispute 
within the meaning of that act, therefore, the 
federal courts remained free to injune 
tions. This would appear to leave the antitrust 
laws in full effect in regard to unions, in cases 
of legitimate government seizure through a 
further exception to the effect of the Norris 
LaGuardia Act For opposition to the Lewis 


in the 
Guardia Act 


issue 
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From 1939 to 1953, nonagricultural 
employment in the United States in- 
creased from 30,310,900 to 49,510, 
600. —Bureau of Labor Statistics 








n nondiscriminatory terms is entitled to 


injunction to permit it to carry out its duties 
1 
to a Shipper against interterence 


' Yet 


j 


Hutcheson 


unlawful 
caused Dy concerted action ot labor 


the sweeping influer ce of 5 


' 


which widely broadened those independent 
union activities for normal economic objec 
tives, which were made “violations of 1 
law of the United States” under Section 20 
of the Clayton Act, had not been nullified | 


the High Court before the Taft-Hartley con 


trols were. instituted; nor has the High 
Court nullified this //utcheson influence, 
apart from such controls, 


instances remain the presently 
federal antitrust 
work 


The above 
foreseeable extent ot the 


laws’ limitation on union restrictive 


practices. Certain labor boycotts by which 
restraint of trade might be brought about 
have been controlled by provisions of the 
Taft-Hartley Act, which (1) make it pos 
sible for private parties to sue for the 
actual damages sustained by reason of certain 
strikes and boycotts,” and (2) by re 
striction on the Norris-LaGuardia Act, al 


Board and the Attorne General 


low the 
though not 


irties,™” to secure in 


private p 

















tichard F The Divine 


decision, see Watt 
Judiciary,’’ 14 Uni 


tight of Government by 
versity of Chicago Law Review 409 (1947) 

” BRrie Railroad Company v. Local 6, Inter 
national Longshoremen’s Association, 24 LABOR 
CASES ‘ 67,979, 117 F. Supp. 157 (DC N, Y 
1953) 


In Montcomery North 


Vard & Company 1 


ern Pacific Terminal Company, 23 LABOR CASES 
* 67,713 (DC Ore., 1953) 
For related state judicial action, see North 


Company 1 Lumber 
LABOR CASES 


(2d) 277 


western Pacific Railroad 
and Sawmiil Workers’ Union, 14 
64,308, 31 Cal. (24) 441, 447, 189 Pac 
281 (1948), wherein the court halted secondary 
picketing of a common carrier but by dictum 


affirmed the right of the carrier's own em 


ployees to engage in primary picketing 
2 Sec. 303, 29 USC, Sec. 187 (Supp. V, 1946) 


and Ware 


Corpora 


See IJnternational Longshoremen’s 
Union 1 Juneau Spruce 


housemen’s 
66,704, 342 I S. 237, 72 


tion, 20 LABOR CASES 
S. Ct. 235 (1952) 
Sec. 10¢h) 
29 USC Sec. 178(b) 

% Bakery Sales Drivers Local Union No ’ 
Wagshal’s Delicatessen, 14 LABOR CASES ° 51,262 


29 USC. Sec 160th Sec. 2OR(b) 


333 U. S. 437, 68 S. Ct. 630 (1948); International 
Longshoremen’s and Warehousemen’s Unton 
Local 6, C1O wv. Sunset Line & Twine Company 
14 LABOR CAaSsEs 64,444, 77 F. Supp. 119 (DC 
Calif 1948) 
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junctions. Hence it has been more recent] 
held that picketing 
coerce an employer into avoiding the ere: 


and unfair listing to 
tion of houses with prefabricated building 
materials is an unfair labor practice, subject 
to federal The 
been held where present employees are in 
handle 


increased 


court restraint.” same has 


duced not to preglazed glass, in 
work at the job 


site,” and where unionists refuse to work 


order to gain 


on materials coming trom a nonunionized 


firm.” 


In these situations, however, the federal 
antitrust laws have no current application 
While the Taft-Hartley Act was in the mak 
House and Senate had passed dif 
fering bills to 
relations. A 
ment was therefore needed, between House 


mg, the 
govern labor-management 


compromise conterence agree 


and Senate. 


The House bill™ had, in Section 301, pro 
vided tor amending the Clayton Act broadly 
exemption of unions trom 
Since 


to withdraw the 
the effects of the 
restramts ol 


antitrust laws 


union trade have to a large 
degree been effectuated by use of secondary 
labor boycotts and since measures for control 
ling such boycotts were agreed upon in confer 
it was decided to eliminate the House 


trom 


ence, 


antitrust proposal the conference 


agreement.” 


State Antitrust Laws 


At times, 
gaged in by 


various restrictive practices en 
unions acting alone or in co 
operation with employers are held to be in 
legislation against mo 


violation of state 


nopolies and restraints of trace 


The 


used, in a case, to halt picketing carried on 


60 


‘Texas antitrust law has been so 


in an attempt to win a dispute with a restau 


United Brotherhood of Carpenters v. Sperry, 
15 LABOR CASES  €4,814, 170 F. (2d) 863 (CA-10 
1948), in which an illegal secondary boycott 
was found See Jennings, John Paul, ‘‘The 
Right to Strike: Concerted Activity Under the 
Taft-Hartley Act,’’ 40 California Law Review 26 
(1952) 

* Joliet Contractors Association v. NLRB, 22 
LABOR CASES { 67,387, 202 F. (2d) 606 (CA-7, 
1953), cert. den. (but apparently only on the 
issue of pre-employment inducements) 346 U. S 
824 (1953) 

St Washington-Oregon Shingle 
trict Council, 101 NLRB 1159 (1952), enf’d 25 
LABOR CASES { 68,219, 211 F. (2d) 149 (CA-9 
1954) This situation involves a type of dispute 
usually ‘‘primary'’’ rather than ‘‘secondary’’ in 
nature, a matter on which the United States 
Supreme Court has yet to rule; see /rving 1 
United Brotherhood of Carpenters, Local 12 
24 LABOR CASES ‘ 67,890 (DC N. Y., 1953) 

*H. R. 3020, 80th Cong., Ist Sess. (1947) 
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Weavers’ Dis- 


rant owner Over a matter not concerning the 
operation of his business.” On appeal, the 
United States Supreme Court sustained the in 
that 
courts may constitutionally enjoin the pick 


junction simply on the ground state 


eting Ola business in an industry not con 
that in which the primary 


dispute arose.” 


The 
“Any 


be come 


nected with 


that 
into, 


antitrust law™ states 
shall 


a member of or 
with any 


Missouri 


person who create, enter 


participate mm any 
understanding person or 
persons in restraint of trade or competition 


1 


in the importation, transportation, manutac 


purchase or sale of any product o1 


commodity in this 
thing bought or sold whatsoever, shall be 


ture, 
State, or any article or 
deemed and adjudged guilty of a conspiracy 
trade ” A violation 


of this proviso was found at the state level 


mi restraint ot 


where an ice company was picketed to force 
11 
i 


it to join a combination refusing to sell ic¢ 


to nonunion peddlers;” and again the United 
States Supreme Court 
sion, time on the 


no unconstitutional abridgement of free 


sustained the deci 


this broader basis that 


peech 
State enjoins peacetul 


is involved where a 


picketing whose objective is to induce a 
present violation of the state’s antitrust law 
and where the picketing is an inseparabl 
part of the 


decision broadly expanded the area of po 


course of illegal conduct.” This 


tential statutory controls in this field,” and 


therefore may lead to state legislation pre 
oerced 


venting widespread voluntary and « 


restrictions on the size and composition ot 


Again, the desi 


1 
ne 
the available work force 


ability or undesirability of such controls is 


not a subject of this study 


In Alabama, it is made a misdemeanor 


lor two or more persons, without just cause 
or legal excuse, to enter into a combination 


'The New Labor Law (BNA 
D. ¢ 1947), p. B-35 

”" Texas Penal Code (Vernon 
and following 

' Carpenters 
No. 213 wv. 


Washington 


1948), Arts. 1632 
and Joiners of America, Local 
] Ritter’s Cafe, 3 LABOR CASES ° 60,284 
149 S. W. (2d) 694 (Tex. Civ. App., 1941) 

“= Carpenters and Joiners Union v. Ritter’s 
Cafe, 5 LABOR CASES { 51,137, 315 U. S. 722. 62 
S. Ct. 807 (1942) 

“™ Missouri Revised Statutes (1939) 
and following; Revised Statutes of 
(1949), See. 416.010 

“ Empire Storage 4 Ice Company v. Giboney 
13. LABOR CASES {f 64,009, 357 Mo. 671, 210 
S. W. (2d) 55 (1948) 

* Giboney v. Empire Storage & Ice Company, 
16 LABOR CASES { 65,062, 336 U. S. 490, 69 S. Ct 
684 (1949) See Note, 26 Harvard Law Revieu 
1402 (1949) 

Johnson, Jeff. ‘‘The Empire Decision,’ 
Baylor Law Review 445 (1949) 


Secs. 8301 
Missouri 
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to hinder, delay or prevent any firm or pet However, New York's antimonopoly pro 
son from carrving on a lawful business; visions “* are held expressly and wholly 
and the statute has been held a proper exer inapplicable to the formation or activities 
cise of the police power tor protection ot ota bona fide labor union: and tor this 
property rights.” reason no violation was found when a union 


California’s Cartwright Act™ was held ¢njoying a monopoly of manpower im ston 
- oO } ] 
violated by a butchers’ union in an attempt carving refused to turnish labor to com 
] “ 
to restrain and diminish retail sales of trozen plainant-employer because, as alleged, “the 


meat, poultry and fish products,” on the prices were getting too cheap in the indus 
grounds that combinations to contro! prices (r) It is necessary to look to each statute, 
and create monopolies are not the only con and its interpretation, to determine its 1 


duct covered by the California statute. Also fluence on union conduct having the effes 
covered are combinations to restrict track raining trade 

or commerce, limit or reduce the production “Little Norris-LaGuardia 

of any commodity, or prevent competition 1 17 states. Some o 

the sale or purchase of any commodity as extensive and some more limited thi 
Forcing a nonunionized printer into lin federal Anti-Injunction Act I} { 
with the pricing policies of members of a act, it will bi recalled, had been ruled etle 
nionized printers’ association, by concerted tive to halt the use of injunctions or specifi 
withdrawal of all competent employees — redress in the federal courts, against viola 
available in this type of business until the tions of collective bargaining agreemet 
printer joined the association, was also held although under Section 301 of the 

i violation of the Cartwright Act How Hartley Act, either a company or a 
ever, just as the Sherman Act “does not may now recover damages tor breach 


condemn all combinations or conspiracies contract,” and at times the parties 


vhich interrupt interstate transportation,’ agreement have secured imjun 
so the California act has more recently been r decrees for specific performance ™ as well 


tr 
ve 


held not to outlaw an agreement or com { interest to note that im the ma 
bination “if the primary purpos¢ ye I States with anti-imjunction 
see that unton members shall not be re legisl: , although the s 


quired to violate picket lines where reason similar to the Norris-LaGuar 
1 


ably relevant to the purposes of collective inal vritten and entorcee 
} 97 


aargaming ,. In the last case, no from myjunction has been 
iolation was found where wholesalers’ beer ) reach of contract 


leliveries to the complainant were prevented ourt has supported tl 


mpt to secure a health and weltar« OSIt1 ng that uw 


union contract. Obviously, to 
luct would be to strike at the 
s self help techniques nm 


ir objectives ot collective ba 


Alabama Annotated Code, Tit S 54 Baking Company. 19 LABOR CASES © 66.317. 97 
(1940) Supp. 73 «Dt N Y 1951) Boeing lirplane 
‘Lash 41 State of Alabama, 244 A Compan i jeronautical Industria Dist 
So. (2d) 229 (1943) Lodge Ne JAM, 19 LABOR CASES ‘ 66 
California Business and Professional Code 188 | 6 (¢ », 1851), cert. den i2U.S 
Secs. 16,720 and following, added byw Ch. 526 821, 72 S (1951); United Shoe Workers 
Sec. 1, Statutes of 1941, p. 1835 of America 1 Le Danne Footwear Ine 
Kold Kist 1 Amalgamated Meat Cutters LABOR CASES ‘° 65,257, 83 F Supp 714 
18 LABOR CASES © 65,976, 99 Cal. App. (2d) 191 Mass., 1949) 
221 P. (2d) 724 (Calif. Dist. Ct. App., 1950) Vilk & Ice Cream Drivers & Dairy 
Overland Publishing Company 1 | é ployees Union 1 Gillespie Milk Products 
Crocker Company, 193 Cal. 109, 222 P. &1 j oration, 23 LABOR CASES ° 67.518 103 | (2 


258 


See footnote 1 650 (CA 1953) Amalgamated Association 

‘Schweizer 1 Local Joint Exvecutive / Street Electric Railway d& Motor Coach } 
of San Diego, 25 LABOR CASES ° 67,966, ‘ ployees of America v. Dirie Motor Coach 
(2d) 568 (Calif. Dist. Ct. App., 1953) poration, 15 LABOR CASES ° 64,843, 170 I 

‘New York General Business Law, Sec. 34 992 (CA-8, 1948) 

§ People of New York v. Gassman, 11 LABOR ' Textile Workers of America, ClO 1 Ane 
CASES {§ 63.121, 295 N. Y. 254, 66 N. E. (2d) 705 ican Thread Company, 23 LABOR CASES © 67.661 
(1946) 113 F. Supp. 137 (DC Mass., 1953); Textile Worl 

Rochette & Parzini Corporation v. Campo, 18 ers Union of America 1 Aleo Manufacturing 
LABOR CASES * 65,905, 301 N. Y. 228, 93 N. E Company, 19 LABOR CASES * 66,101, 94 F. Supp 
(2d) 652 (1950) 626 (DC N. ¢ 1950) 

* Local Bakery & Confectionery Workers “ Article cited at footnote 

International Union of America, AFL v. General 
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the and conditions of his employ 
ment,” and the “To what pur 
pose is this legislative declaration of policy 
if the 


bodies 


terms 
court adds: 


performance of a contract which em 


the ‘terms and conditions of his 


employment’ and which was negotiated by 


‘representatives of his own choosing’ may 
be obstructed by picketing and if the very 
statute which was intended to foster collec 
construed as pré 
very 


is to be 
protecting the 
which the 


tive bargaining 


venting equity from 


objectives for the attainment of 


Statute was enacted?””™ 


From this review it can be seen that some 
legislation is applied more 
work-restrictive 
labor than is 
law, although in New 
ACTIVES 


state antitrust 


thoroughly against activi 
field of 


antitrust 


ties im the relations 
the federal 
York » @a5 


are excluded from the 


inion 
of the 


has been noted, 


coverage State 


antimonopoly law. 


Situation Today 


From brief the 
can be seen not only of the wording of pat 


importance 


this review, 


ticular antitrust laws, but also of the eco 
nomic and social frames of reference of the 
judges who interpret those laws. 


The California courts require that union 


work-restrictive activities, to be immune 
from state antimonopoly provisions, be “rea 
sonably related to employment and colle« 
bargaining” as the court views this 
relationship. The New York make 


no such distinction in excluding unions from 


tive 
courts 


the influence of their legislation, because of 


a specific exclusionary proviso in the law 
itself 

A conservative United States Suprem« 
Court interpreted the Clayton Act in 


meaning as 


such 


manner as to divest it of any 
a protection for organized labor from the 
antitrust laws, even though the wording of 
that act clearly demonstrated an intent to 
the union movement an umbrella of 
protection from the broad terms of the 
Sherman Act. On the other hand, a pro 


labor Supreme Court read into the Norris- 


give 


International 
170 Ore 


*t Markham and Callow, Inc. v 
Woodworkers, 7 LABOR CASES € 61,574, 
517, 563-565, 135 P. (2d) 727, 745 (1943) 

“See Kahn, Alfred E., ‘‘A Legal and Eco- 
nomic Appraisal of the ‘New’ Sherman and 
Clayton Acts,'’ 63 Yale Law Journal 293, 346-347 
(January, 1954) 

See Gregory, Charles O., ‘‘Constitutional 
Limitations on the Regulation of Union and 
Employer Conduct,’’ 2 Labor Law Journal 365 


(May, 1951). 
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LaGuardia Act words which were not there 
to make many union activities 
in restraint of trade not only free from the 


nonviolent 


injunctive process, but also violations of “no 
United States,” where a 


breach of contract was invoived. 


law of the even 


Yet federal antitrust laws remain applica 
ble today, in the following circumstances 
(1) where there is union-company con 
nivance in restraint of trade; (2) where the 
union violence, with the intent 


or effect of restraining trade: (3) where a 


engages in 


union seeks to force a general price increase 
among competitors—an action which can be 
the extent of 
demand for the 


indirectly work-restrictive to 


the elasticity of 
involved; (4) under like circumstances 


product 
where 


a labor union, in fact a group of small 


businessmen engaged in the sale of the prod 
ucts of their labor, establishes uniform prices 


for such products; (5) where the union ad 


vises an employer to join with others in 


the suppression of competition; (6) possibly 


where union work restriction having the 
intent or effect of 
ina under 
seizure; and, (7) also poss‘bly where 
restraint is employed to halt deliveries by 
common carriers subject to the Interstate 
Where such exceptions may 


with the 


restraining trade occurs 


concern legitimate government 


suct 


Commerce Act 


be applicable, it remains finally 
courts to determine whether the 


activities in 


concerted, 
work-restrictive quest on have 
the economic intent or effect which will make 
the antitrust laws effective. The courts must 
evidence that the 


whether there is 


effect of the 


cle ( ice 
quest.on 


basis of 


intent or activity in 


is to prevent “a fair contest on the 


elliciency in serving the public “i 


Although 


applicability 


this is the current extent of 


of the federal antitrust laws, 


in cases of work-restrictive activities affect 
ing interstate commerce there would appear 
federal labor 
the field” ™ to 


broadly 


to be nothing in the general 


relations statutes to “occupy 


the complete exclusion of the more 
antitrust 
the 
controls must 


[The End] 


Garner wv. Teamsters, 
24 LABOR CASES { 68,020, 349 U. S. 999 (1953), 
wherein the Court stated that in ‘‘an instance 
of injurious conduct which the National Labor 
Relations Board is without express power to 
prevent and which therefore either is ‘govern- 
able by the State or it is ungoverned’ we 
have declined to find an implied exclusion of 
state powers.’’ However, as noted earlier, the 
more effective labor boycott methods of accom- 
plishing restraints of trade are now subject to 
control by the NLRB 


State statutes in the 


applicable 
area.* A more clear demarcation of 
federal 


iurther case 


areas of and _ state 


awaid decisions 


*See the dictum in 
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Labor Law and Relations 


in Communist Bulgaria 


By L. A. D. DELLIN 





| ABOR LAW 
4 Union have been the object of thorous 


and lusive research in recent 


cone 
The accumulated studies’ have widely aug 


mented the conclusion that free labor rela 


tions have no counterpart in the Soviet 
Union It could 


the very foundations of the 


hardly be otherwise, for 
Soviet political, 
structure exclude the 
other 


Within 


political sys 


econo and social 


recognition of any independent force 


than the Communist Party government 


the framework of a one-party 


tem, of a fully nationalized economy and 


of government-controlled — trade 


uUnIONS, 


labor boards and courts, the search for any 
“Soviet equivalent” ot tree 
Lue to the 


management m mm 


labor 1S dooms dl 


to failure disappearance of 
private and 


dustry, the Soviet worke r, in each and every 


property 


phase of his activities, has to tace directly 


the 
gression on his part an 


state authority which makes any trans 
offense against the 
This basic situation has transformed 


labor 


legislation and has 


State 


Soviet law into a branch of penal 
“simplified” the worker 
relationship to the 
that 1S, the state, dictates 


ol cy Phe 


degeneration ot 


employer point where 
the 


while the 


employer, 


worker must most 
outspoken example oft the 
soviet 


concept of col 


labor’s status 1s the | 


lective labor contracts which, by govern 


useful publica 
Schwarz, Labor 
Praeger, 1952) 
Unions (London 
International 


'The most authoritative and 
tions in English: Salomon M 
in the Soviet Union (New York 
Isaac Deutscher Trade 
& New York Institute of 
Affairs, 1950); David Rousset, Coercion of the 
Worker in the Soviet Union (Boston The 
Beacon Press, 1953): United States Department 
of Labor, Elements of Soviet Labor Law (Bull 
No. 1026, May, 1951) 

* From 1933 to 1947 collective bargaining was 
even formally abandoned, for ‘‘labor relations 
being regulated in all details by governmental 
mandatory there is no room for any con 


Soviet 


Royal 


acts, 


Labor Law in Bulgaria 


and relations in the Soviet 


THIS PEEK AT WORKERS BEHIND 
THE IRON CURTAIN SHOWS THAT 
COMMUNIST BOSSES HAVE NEVER 
TOLERATED FREE LABOR UNIONS 





ment regulatr exclude 


standards ot 
1S impossible to determine 


where, take 


any 


bargaining could when 


governmental schedules fix every 


wages and output and when collective 


greements’” merely copy the relevant part 


t these chedules and of other unilateral 


acts of the Soviet government 


Lhe essence of what the Soviets call 


labor law and relations having been suffici 


ently clarified in our scientific literature, it 


seems to be a logical step 


corresponding situation in cour 


the Soviet Union but dominate: 


rnment (one o 
yuld be to 


Soviet-type Communism coul 


munist gpove 


such a study 


ent” if applies 
backgrounds, tr: 
different labor 
whether the Sov 
lowed blindly, 


onditions 


ountrie 


tive « 


tractual agreement concerning labor condition 

(Alexandrov and Genkin, Soviet Labor Lau 
(Moscow, 1946), p. 106, in Russian.) But even 
ifter 1947, the Soviet equivalent of ‘collective 
igreement’’ is nothing more than a mode! form 
prepared by the government with only the 
purpose of ‘‘making duties of the 
management, factory committees, workers, tec! 
engineering, and clerical personnel witl 
a view of fulfilling and overfulfilling of the 
production plans without that is 
any bargaining elements Quotation from 
Legislation Labor, Goliakov, ed 


1947), p. 15, in Russian 


concrete the 


Concerning 


(Moscow 





A former foreign correspondent from Bulgaria, the 
author is an associate of the Mid-European Studies 


Center in New York. 


Last year he participated, on 


behalf of the International League for the Rights of 


Man, 


in the preparation and presentation of the 


material on forced labor in Eastern Europe before 
the United Nations Ad Hoc Committee on Forced La- 


bour. 


He is the author of a study entitled Trade 


Unions and Labor Legislation in Bulgaria (1878-1953) 





The 


apropos tor 


Bulgarian case seems particularly 
study Unlike 
\sia, 
Bulgaria had developed a relatively 
Within the 


tramework of a most liberal and democrati 
ithout 


such a Czarist 


Russia or the countries of pre-Com 


miunist 


tree and advanced = society 


constitution, of a social structure w 


any noticeable class differences and of a 


predominantly agricultural economy based 


on mdependent small landholdings, Bulgaria 
had produced a social legislation among the 


Native in 


represented only 


most progressive of our time 
telligentsia and labor alike 
about 20 per cent of the population and were 
olispring ot the 


that 


nothing more than recent 


backbone the peasantry sO 


no logical conflict of interests had 


nation’s 
a ¢ han ( 


to develop in Bulgaria. Labor, in particular, 


had atta‘'ned, as early as the twenties, the 


status of free labor with all necessary 


reauesite such as freedom of professional 
organization, free collective bargaining and 
impartial settlement of labor disputes, the 
right to 


changing job, 


freedom of choosing and 
legal protection, 
including In fact, by 1924, 


Bulgaria had incorporated into her domesti 


strike, 
and a firm 
social security 
recommendations of the In 
Office of the League of 


legislation all 
ternational Labor 


Nations 


In such a harmonious environment, Com 
and did not have any 
Still, 
tempts to artificially create a 
and exploit it for their 
back to the 
century, when, in 1903, a small 
Lenin’s followers split from the Bulgarian 
Party and formed a 
nucleus, known later 


munism could not 


chance ot success Communist at 


“sacial 
problem” own pul 


poses go way turn of the 


group ol 


Social- Democratic 
radical-revolutionary 


background information and 
source material, see author's study Trade 
Unions and Labor Legislation in Bulgaria 
(1878-1953) (New York: Mid-European Studies 
Center, 1953) 


‘For detailed 


610 


a democratic 


ian Workers’ for Communist 

he creation of the Bolshevik 

state in Russia, which threw its full support 
organizations all 
number of Bulgarian 
spite of all efforts, 
less than 0.1 per cent ot the 
Aware that parliamentary 


Communist 
world, the 


behind the 
over the 
Communists, in neve! 
exceeded 5,000 

entire population 
means could advance them no further, they 
guidance, to the 
some probability of 


Moscow’s 
with 
forcetul overthrow of the 
Vet. in 1919. 


when three desparate attempts t 


resorted, undet 


only alternative 


con 


1923 


success: the 
stitutional government 
1925 
power were 


lacked 


outside, or 


and 
Com 
Red 


agents 


Bulgarian 
support by either the 
infiltrated 


SEIZE made, the 
munists 


Army 


trom 


from 
within the 


government, so that their 
failure The only 


result of those Communist experiments was 


was complete important 


Bulgarians and their “working 


enabled to 


the real intentions of Communism 30 years age 


that the 


class” were understand clearly 


The preceding remarks seemed necessary 


in order to substantiate the conclusion that the 
pre-Communist Bulgarian reality proved to be 
Communist a 


1 
an awkward ground for any 


tivity. Even the Bulgarian workers (about 
160,000 before the war) who were the primary 
Communist target did not find any particular 
appeal in Communist ideology and promises 
because there were no relevant reasons for 
dissatistaction and many reasons for repudi 
ating the Communist alternative. No risk is 
that, not for 


invasion by the 


were it 
Red 
the simultaneously staged Communist coup 
d'état, of September, 1944, Communism would 


taken in assuming 


Bulgaria’s Army and 


never have taken hold in Bulgaria.* 

‘It is not well known that the Soviet Union 
declared war on Bulgaria when the latter had 
broken with Nazi Germany, had reestablished 
government, and was waiting for 

signature with the Western 
attitude, at the time is stlil 


the armistice's 
Allies whose 
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The Communist experiment with Bulgaria 
Is now ten vears old. The evidence at har 
is deemed more than sufficient for substanti 


ating a case, with particular regard to lab 


primary source 
labor legislation 


quence of important premises should be 


nstantly borne in mind The Bulgaria 


ne one and 0 


Communist Party, w] 


element subscribed to 
e Communist 
Soviet Union It has termed 
rm ot government a “people’s democra 
which “fulfills the functions of the dictator hip 
the proletariat.”* According to Lenin 
rship of the proletariat repres 


imited by nothing, by no | 


{ velue, wher known 

s not binding on the highest rep. 

power—the Communist Party 
rovernment. Still, the existing legislati 


“ safely considered as tne expressior 


“munmmum of violence” (the way tow 
maximum being left open) and, as suc , 
nstitutic 


necessarily reflect the guiding principk 


Bulgarian labor law and relations 
Another important premise is 
munist identification of party and 
with the “working class” and the 
ment of government ownership over 
ind means of production. From lal 
of view, this situation means that 
the workers are employees of 
the Communist government 


ind c 


wners of their place of worl 
ot themselves i nonset 
definite purpose : to 

ast” between capit il and 


place the whe le labor 


ror 
vernmental control That 


iown term in Comn 
t strike 


aving been 1 


(Footnote 4 continued) vestiya na residiuma na 
insufficiently clarified For details, see Michae obranye Year II No. 91, November 
Padey Dimitrov Wastes No Bullets (London Pulgarian 

| Ch. VI; Willian fav na Professionalnite Suyuzi 1 


yre & Spottiswoode, 1948) 
(Statute of the 


B. King and Frank O'Brien, The Balkans (New ! Republica Bulgaria 
York Alfred A. Knopf, 1947). pp. 157-159 Unions in the People’s Republic Bulgari 
and author's study cited at footnote 3, pp. 11-14 proved by the Third Congress of the Bulg 
Georgi Dimitrov, Political Report to the sth rade unions, December, 1951 (Sofia: Prof 
Bulgarian Communist Party lf in Bulgarian 
(Sofia, 1949), in Bulgarian, p. 123 n Communist jurisprudence ins 
V. I. Lenin, Collected Works (Moscow 1930) 
95, in Russiar receding legislation 
ty The ‘‘doctrine of norma 


Congress of the 


governmental authority pre 

Vol. 9, Second Russian Edition, p vithout§ distin 
Constitution of the People’s Republi if formal superior 

Bulgaria of 1947, full English translation in is summarized 

Andrew Gyorgy Governments of Danubian 

Europe (New York Rinehart & Company. In« 

1949), Appendix, py 23-339 
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reasons, and thereby affect the labor discipline 
and the fulfillment of the production plans of 
the enterprises, have to be reported to the 
Office of Labor Mobilization ca oe 
Soard of Labor Reserves, in particular, obtains 
through organized 
villages 
directly into 


manpower “in two ways 


drafting of manpower from and 


towns—these will go 
production—and through the preparation of 


labor 


persons 


skilled labor cadres in the schools for 
13 


reserves, 


Communist 
pro 


that the 
decide a 


It should be clear 
authorities not 


fession for good but they also deprive any 


only youth’s 
even an elementary 
movement A Bul 
submit to the 


Bulgarian worker of 
freedom of choice and 
garian citizen must either 
“mo 


J wabor 


labor agencies or be 
work by the Office of 
Further disobedience leads to 


governmental 
bilized” for 

Mobilization 
confinement to 
that is, forced labor camps, 
on the People’s Militia’ or to punishments 
The desire for com 


“labor-educational work,” 


under the Law 


under the Penal Code 
plete control over the labor force is further 
elimination of any un 


Bulgaria’s 


evidenced by the 
employment insurance from social 


legislation. 


But the full captivity of the Bulgarian 
worker appears even clearer when one con 
siders some of the provisions of the Labor 
Code as well as some supplementary legis 
lation. Thus, Article 26 of the code officially 
sanctioned the right of the government to 
“to a differ 
another enterprise 
or in another without thei 
consent, on order by the respective minis 
ter.” And Article 2 of the Law for Es 
tablishing Stability of the Force in 
the Enterprises and Offices 
hibited “the arbitrary quitting of the job,” 
under threat of heavy penalties in Article 4, 
such as imprisonment for up to tour months 


transfer workers and employees 
ent work in the same or 
locality, even 


Labor 
” explic itly pro 


labor for up to one year, if no 


Penal 


These acts violate a basic 


or corrective 


greater offense of the Code is en 


visaged human 


% Newspaper Jzgrev, March 8, 1951 (Bul 
garian) 

' Rabotnichesko Delo (Worker's Deed), organ 
of the Bulgarian Communist Party, May 14, 
1952 (Bulgarian) The Board was created by 
Ordinance No. 199 of the Council of Ministers 
in Jzvestiva na Presidiuma na _ Narodnoto 
Sobranje, Year III, No. 45, April 25, 1952 

™ Durzhaven Vestnik, No. 69, March 25, 1948 
(Bulgarian) For details on Bulgarian forced 
labor legislation and practice, cf. Roger N 
Baldwin, ed., A New Slavery (New York: 
Oceana Publications, 1953), chapter on Bulgaria 
based on author's research See also United 
Nations, Report of the Ad Hoc Committee on 
Forced Labour (Geneva: E/2431, 1953) 
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The administration [vocational re- 
habilitation] program provides that 
during 1955, 70 thousand persons 
would be rehabilitated, 100 thou- 
sand in 1956, and the number would 
be progressively increased until 1959 
some 200 thousand disabled persons 
would be rehabilitated and returned 
to useful work.—James P. Mitchell 





] 


right of freedom on the job and a legal 


princ iple requesting mutual consent for any 
modification of existing conditions.” 

The 
is performed via s 
and “workbooks.” 
by the police and the second by the 
labelled “official 
and must be presented on request 
ing to the provisions cf the Labor Code, as 
Decree for Work 


to present 


check upon the workers’ movement 


called “personal pass 
The first, issued 
| first 
documents” 


Accord- 


por ts”” 


employer are 


well as of the special 
books,” every worker is required 
his workbook, in order to be eligible for 
The book 
employment record and, specifically, 
“the reason for the discontinuation” of a 
It is kept by the employer 


and is aimed primarily at the 


any kind ol job contains the 


whole 


previous job.” 
prevention of 
arbitrary quitting 

rela- 


the core of labor 


it is important 


sefore discussing 
collective 
main characteristics of the par 


sup- 


tions bargaining 
to recall the 
which the bargaining is 
Due to the 
wwnership in in- 
and and 
is the Communist 


ties between 


posed {oO tak« place complete 


disappe irance Of private 
owner em- 


dustry, the one only 


Bulgaria State 


ployer in 
And bargaining 


protected, 1s alway 


state, even if duly 
especially 
lacking 


government be 


with the 
Ss burdensome, 
tection is entirely 


such pre 


when 
In tact, 


ing that ot 


Bulgaria’s form of 
a dictatorship of the proletariat, 
by nothing 

*” and the sole 


Communist 


that is, limited 


directly based on violence,” 
being the 


protective in 


repository of power 


Party and government, all 
“ Jzvestiya na Presidiuma na Narodnoto 
Year IV No. 14, February 17, 1953 
The Bulgarian Communists themselves seem 
to have been embarrassed by the shockingly 
frank language of the Stability Law (cf. au- 
thor’s study cited at footnote 3, p. 20, quoting 
speach by Vice-President Yugov), so that they 
repealed it nine months later (/zvestiya na 
Presidiuma na Narodnoto Sobranje, Year IV 
No. 90, November 10, 1953) No change in the 
actual situation has been reported, however 
1 Jzevestiya na Presidiuma na Narodnoto So- 
branje, Year IV, No. 26, March 31, 1953 
Art. 17, par. 2 of the Labor Code 
Art. 6 (g) of the Decree for Workbooks 
” See footnote 6 


Sobranje, 


and 
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in a democratic society, such as 


the legislature, 
media of public 
ot the l 

But 


, 
workers—the 


labor boards and 


courts, 


Oopmion, are now agencies 


employer 
even the alleged representatives of 
Communist trad 
the 


Cheoretically 


unions-—— 


an arm of same government-em 


excluding 
if labor conflict, the Communist system 


any 


posst- 


anstormed the trade unions from or- 


ganizations defending the 


interests 
official 
the 
unions mm 


W ork 


their main task has 


workers’ 
into governmental agencies enforcing 
econom 


policy In tact, ever since 


creation of the Communist trade 
Bulgaria, centralized in the General 
ers Professional Union,” 
been to enact regt 
puni 


pline, hig her 


lations concerning output, 
labor disci 
1 


competitions, and to 


iments agatnst sabotas e, 
norms, 
disorders and 


Statute ot! 


ist Wage increases, 


inefficiency in production.” The 
the Trade 


“mobilizing all 


Unions itself entrusts them with 
and emplovees in 
the fulfillment 
production plan, 


and devel 


workers 
enterprises and offices for 
the 


discipline 


overfulfillment of 
of labor 
ym petition.” 


rthening 


of socialist ce¢ = 


about what 


ar Statement Bulgarian 
s can and cannot do was pub 
I official Trud 
shortly after the enactment of the Labor 
Code Trade Unions’ Statute: “Due 


act that the pe ople’s democratic state 


union 


ished in the union 


al d the 


he forms of the proletarian dicta 
natural that the trade 
past 


and the 


it 1S 


in the were an enemy 


bourgeois State bourgeois 


ture, are today one of the levers 


State, 


main 
irst 


people’s democratic assist 


n strengthening and lead 
ie socialist social 


now incorrect to 


workers’ and 


em 


the past, and 


Was 1n 


ot and cannot have 
the 2ctivits 


’s demo 
Professional Unior 


Professionalen Suyuz is 
trade unions which are 


The General Workers 
(Obsht Rabotnicheski 
composed of individual 
organized according to the ‘production prin- 
that is, disregarding the workers’ pro 
fession and taking into account the place of 
work only The Statute of the Trade Unions 
cited at footnote 9 is 1 carbon copy of the 
Soviet statute, the English translation of which 
Deutscher's work cited at footnote 1 
Information and Arts, The 
Professional Il (Sofia 


ciple,”’ 


is in Isaac 
'Cf. Ministry of 

Workers 

37-41, in English 


oota) 


General nion 

1946), pp 
Art 

> Trud, February 22 

* Resolution in Georgi 
Tekhnite 


1952 
Chankov 
Zadachi 1% 


Professional 


nite Suyu2zi i Borbata za 
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racy can be their constantly teaclhiuns 


only correct road 


the working class that the 
is the organization of patriotic socialist com- 
the 
Resolution of 
} 


the fulfillment ot state 
And the 
‘ommittee of the Bulgarian 

Party added that 
rok of the trade 


their o1 


petitions and 


economic plans.” * 
the Central ¢ 
“the 


unmons m a 


Communist most 
important 
vaniza 


their 


proletarian dictatorship 1s 


tional-economic and educational role 


role as schools of communism.” 

trade unions in a 

country and their (¢ 

have absolutely n 
In fact, their 


diametrically 


It seems obvious th: 


lemocrati ommunist 


ounterpart thing in com 


mon except their nam nature, 
functions and aims are 
Bul 


Communist government and c: 


opposed 


to each othet In iria, they are chan 


nels of the 


best compared with an « nomic | 


force, operating in tae 


where the economic plans 


ment are being mmplemented 
How, then, 1s it at 


about 


ill possible to s 


collective bargainn when the two 
in last analys Ss, 
( ommunist 
Bulgarian (¢ 


term “co 


contracting parties are, rep 
and the same 
till, the 


rsist in using the 


resentatives ol 


one 


state authority 


om 


munists pe 


act, although in 


o1 individual labor 


conti 


theory as well as in practice they exclude 


conflict olt-interest 


tractual rc lation Following the S« 


any matters trom con 
vict 
even wages and standards ot out 


bars 


vernime ntal 


example, 


put are excluded as subjects of ning 


and reserved exclusive 


regulation Wa in ¢ 
the 


Bulgaria 
“labor 


quotas pre 


ommunist 


are determined on basis of 


rms that is, production 


scribed by the government for each cate 


workers If a able to 
1s paid according to the 


gory of worker is not 
fulfill 


quantity 


his norm, he 
il d 


This piece-work system is the antipode « 


the finished product 
f the 
banished 


, 2 
feudalism 


quality of 


ystem 


1905 as a 


t he urly Wages and was 


Purkish 


rnment 18 ab 


remnant 7 


he Bulgarian Gov olute 


master in decreeing all important labor 


ialisma u Nas 


Preustroyavaneto na So (Sofia 
1951), p. 88, in Bulgarian 
Cf. Pt. II, Ch. I and 
Indicative of Communist 
that, before 1905, the Bulgarian Commu 
were bitter opponents of the work 

even for denouncing it as 
the most detestable exploitation by the hyenas 
of private capitalism Ivan Iliev, Rabotnichesko 
Syndicalno Dvizhenije v Bulgaria (Sofia: 1927) 
p. 87, in Bulgarian Communists everywhere 
if out of power, violently work, yet 
introduce and hail it as progres 
achievement of the 
take over 


II of the Code of Labor 
hypocrisy is the 
fact 
nists plece 


svsten shoemakers 


oppose pie ce 
‘the 
ocialist 


most ive 


state once they 





conditions of the alleged individual or col 
lective 


tion on the part of the 


negotia 
Actually, 


model 


“agreements,” without any 
workers 
contract” 


the “labor represents a 


form, prepared in advance by 


the govern 
submitted for I 


Signature to the 
trade 


binding all 


ment, and 
government—the 
union thus 


workers to a document in the formulation of 


labor arm of the 


committee legally 


which they have not at all participated 


The 


munist Party, Chankov, calls the 


secretary of the Bulgarian Com 
labor con 
tract an 
a means for the mobilization of the working 
fulfillment and overfulfillment 
ot the plan” and frankly that “the 
job of the trade unions with re spect to the 
collective labor contracts by 
task to sign the contracts 
then Phe most im 


“economic-political document 


class for the 
States 


no means ends 
with the unions’ 
In tact, it 
portant aspect of their function is that, after 
trade 


starts only 


the contracts have been signed, the 


unions exercise uninterrupted control and 


the administration of the con 
and em 


criticism oj 
workers 
fulfillment.” 


tracts and mobilize the 


ployees for the contracts’ 


‘contracts 


It is obvious that those ‘ repre 
sent nothing but a legally enforceable 
which the government 


the Bulgarian 


do« u- 


ment with imposes 


obligations upon 


consideration of the 


one sided 
workers Phe only 
Communists in resorting to them seems to 
be their desire to give the outside world the 
impression of free labor relations within the 


Sov iet oO} bit 


The provisions related to the settlement 


of labor disputes are also symptomatic in 
this While using the term “labor 
disputes,” the Bulgarian Communists not 
shrink its subject matter 
nantly technical 
level, but also proclaim the supremacy of 
settling 


respect 


to predomi 
factory 


only 
problems on the 


judiciary in 
the dispute sel 


the executive over the 
the disputes.” In practice, 
dom leaves the first stage, the so-called 
conciliatory commission, composed of the per 
sons who signed the collective agreements 
identical source of author 


It sé Idom 


and reflecting the 
itvy—the 
happe ns, there fore, that the re presentatives 


Communist government 


of the government-employer and of the gov 


ernment-controlled committee are allowed 

*“ Work cited at footnote 24, pp. 54-55 

*Cf. Pt. Il, Ch. IX of the Code of Labor 
Also, supplementary decrees in Jzvestiya na 
Presidiuma na Narodnoto Sobranje, Nos, 38 
May 9, 1952, and 47, June 3, 1952. Art. 143 
of the Code, in particular, prohibits appeals 
to conciliation boards and courts for disputes 
involving disciplinary punishments or dismissal 
by the trade union or the governmental authori 
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to disagree on the settlement or 
If they should, 


explicitly reserved for the 


dispute the last 


executive 
Che collapse of collective bargaini 


the regimentation of the labor force have 


restricted labor relations to technical ques 


tions and have transformed labor law into 


a means tor entorcing 
Che ke 


fem vis 


governmental policy 
t 
t 


institution of the Communist sys 
a Vis labor has become the SO) call ad 


liscipline of labor 


labs 1 


system ot rules affecting the 


ocialist 


“Socialist discipline” represents a 


conduct ot the 
workers in any Communist enterprise, 


or organization. Its aim is to increase pr 


duction and productivity of labor without 
] 


cular regard to the real Capacities 
national economy f the labor 


With 


overnmentally recruited 


nt the 
force, including the individual worker 
limits of a 


directed and contre 


labor 


enacted 


in the 
Hed labor force, “socialist 
discipline” embraces all regulations 


by the ( 


establishment 


ymmunist administratio1 


ot every which fix 

workers. In short, 
worker 
. f 


cific obligations of the 


it is the regime under which the 


must perform his daily work, to whi ‘ 


is assigned and which he cannot leave 


It has been said that labor remuner: 


Bulgaria is based on 
vork system Accordingly, the pri 


requirement of the administration 


in Communist 
prec 
mary 
that the 
order to get his full wage. 
State 


daily norm in 
But since norms 


Institute for 


worker fulfills his 
are established by the 
Labor Norms on the basis of the 
of 5 to 10 per cent ot the 
workers, the 

are driven to catch up by the rigorous labor 


capacity 
most produc tive 
cent 


remaining 90 to 95 per 


discipline - 
to reach the norn 
Article 43 


“nonfixed 


possible way 
That is 


The only 
to work more why 
of the Labor Code 


working day” and 


announces a 
Article 46(a) to (f) al 
lows overtime work for a variety of pur 
spite of general provisions to the 
Articles 39 and 43. The Decre« 
Work” dispels possible doubts 
Article 11, that 
ot retuse to pel 
think that the 


| 


poses, In 
contrary m 
tor Overtime 
by stating, in its “workers 
and employees cant 
form overtime worl If they 


] work 1s 


mnposed ey 


overtime unlawful, t 
ties. In such cases the worker or employee may 
only appeal to higher administrative authorities 

‘Cf. Leland Stowe, Conquest by Terror (New 
York Random House, 1952), p. 135 While 
norms are constantly revised and increased 
wages remain almost the same, so that, in 1951 
alone, there was an automatic wage reduction 
of up to 25 per cent (p. 136) 

’Text of decree in Trud, May 15, 1952 
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' ' 
should 


without 
le 


report to the 
thei 
hours 


committee 
work.” The 


overtime 


discontinuing decree 
clares two 
that the 


consists 


18 


working d Bulgaria usually 


ot 


ay In 


ten hours, SIX davs a week, and 


neither the recesses nor even th 


paid are 


Furthermore, 


thie meclus 


workers are 
working 
| 


arcih 


time 


uic damaging tradition 

absent from work 
And 

ates the 


( 
1 
rr 


ers to be 
Artic kk 
labor 


Sundays 


holidays.’ 


1 
| 


a year, 

year a pote ntial, and usually 
working day x 
itself admitted that 


“regularly 


actual, nimunist 


Bulgarian entet 


overtime work and 


] 


as 


lis¢ 


ft their week en 


work 


the lor ther | 


vertime 


does not help to 


overtulfill rut 


does, the quest more produc 


productivity of labor neve1 


stops 
Phe 


mum ellort trom 


principal means for extracting a maxi- 
the 


competitions 


workers are the so 


called socialist 
hey 


tween 


or emulations 


represent oth ially staged contests be 


individual 


fulfill’ the 


workers or among plants 


t established 


lies in tl 
labelled “vo 


pay 


o “ovet 


cruelty of this system 


as “competitions” are 


no worker can claim overtime 


more, compectitiol inexoral 


establishment 


1 
matically lower 
' 


important 
the 


vorking 


making tl 


education of 


per 


strument toi em partici 


he governmental build-up and_ the 


Soviet Encycl 
Bul 


plainh 


ot production, tl 


kly 


follows. the 


tral states ommunist 


varia math 4s 
pre sident of 
Prakhov 


“socialist competitions 


trom the 


evident 
the Bulk 
1951, 


permanent 


track who 


prod laine d 


arian untOnsS 


system for building social 


and gave number of participants 


70 per cent’ Bul 


“about 


arian 
workers 


Within the 


cidal drive 


frameworl 


ever-increasing 
Art. 49 
Labor 
Trud, December 27 
Trud, October 10, 1951 
‘ Bolshaya Sovetskaya Encyclopediya, 2d 
Vol. 14; Disciplina Trudoj, in 


par. 3, and Art. 71 of Code 


1951 


Ed 


Russian 
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aa ss 
lawtul so 


After metal type for printing has 
been ‘‘set'’ on a machine like the 
orfe whose keyboard is shown on 
the cover, the type is ‘‘locked up” 
in ‘‘chases"’ on a “‘stone,’’ which 
means that it is fastened into a rec- 
tangular frame on a table. When 
the letter-press method is used, the 
type then goes directly to a press. 





we 


! 


Sobranije, 


the 


rk without 


a working day a 


well ; 
Trud, December 
“Cf. Art. 129 of the L 

Cf. Art. 130 of the Labor 
*Penal Code in / 

No. 13, February 13 
Militia 


17, 1951 

abor Code 
Code 
vestiyva Narodnote 


People s cited at fe 








The Soviet trade unions generally 
supervise the carrying out of the 
plans for the construction of dwell- 
ings and communal buildings and 
take part in the distribution of new 
buildings to the workers, and in this 
connection their proposals have a 
decisive importance.—Leonid Niko- 
laevich Solovyov, Secretary, Aill- 
Union Central Council of Trades 
Unions, USSR. 
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half an hour more than twice a month. 
It should be understood that the minimum 
consequence of a dismissal is labor mobili- 
zation. 

The following remarks of an authority on 
Soviet labor have full validity for Commu 
nist Bulgaria “The being 
late became a nightmare to workers, man 
of whom had no watches or clocks, and 
sent them speeding to work in frantic haste 


well fear of 


as 


The same fear made them gulp their lunch 
as quickly as possible.”” It unbe 
that such a infraction as 
tardiness can ultimately lead to imprisor 
ment or forced labor 


sounds 


lievable casual 


As to inefficiency, the recently enacted 
Decree for Payment of Dead Time and 
Rejects in Industry, Construction and Trans 
port“ supplemented the disciplinary pun 
ishments of the Labor Code by introducing 
financial liability for stoppage and defective 
output, The most unusual feature represents 
the fact that a worker is deprived of up to 
30 per cent of his wage i 
responsible for the stoppage or 
output.” 

This 
clear in the provisions regulating the finan 
cial responsibility for damages caused to 
the enterprise. Guided by the principle that 
than 


even if he is not 


detective 


Communist anomaly is even more 


“socialist property” is 


more precious 


* Grounds for dismissal in Art. 33 of the 
Labor Code 

“Work by 
p. 105 

"Izvestiya na 
Sobranje, No. 32, April 21 

“Art. 2 and 7 of the 
of Dead Time and Rejects 

“Cf. Arts. 1 and 51 of the Penal Code of 
Russian Soviet Socialist Republic (Ugolovnij 
Kodex RSFSR, in Russian). Also, Arts. 1 and 
31 of the Bulgarian Penal Code of 1951 

** Art. 98 of the Labor Code 

* Cf. Art. 2 of the Penal Code 

* Art. 206, par. 2 of the Labor Code 

“ This complete disregard for tradition and 
objective conditions has so much disorganized 
the national economy and antagonized the 
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Schwarz, cited at footnote 1 


Presidiuma Narodnoto 
1953 
Decree 


na 
for Payment 


the 


human life and that the “social harm” of 


an offense is all that matters, 


4s 


Communist 
legislation makes a worker “responsible for 
an amount higher than the actually caused 
sdiaee of course, his liability 


damages,’ besides, 


under criminal law. 


It is evident that all these financial liabil- 
only reduce the 
the Bulgarian 

internationally 


ity provisions not already 


very low wages of workers 


but violate 
legal principles—such as the 


also acce pted 
exclusion of 


exceeding actual damage or of lia 


liability 
bility without guilt or 


not surprising if one bears in mind that the 
I 


negligence. This is 
Penal Code 
application of the principle ot 
criminal law,” and the Labor 
claims the principle that “acts of 
the force of proof until the 
is proven” “—that is, 


unless he proves his innocence 


Bulgarian also recognizes the 
analogy in 
Code pro 

ndictment 
bave contrary 


one is presumed guilty 


Analysis of labor and relations in Con 


munist Bulgaria leads to the conclusion that 
the Bulgarian labor pattern is a carbon copy 
of the Soviet Neither 

traditions harmony 

In thei 
Bulgarian Communists are trying 
the 
~from agriculture to heavy 


original democrati 


nor social have been 


taken into consideration blind imi 
tation, the 
to change very basis of Bulgarian ecor 
omy industry 


as if they were mightier than the very 1 


the « 


transtormation 


lea 
1 
I 


ture which deprived the country of é 


ments required for such a 
Their only guiding light is the Soviet exam 
ple, no matter how detrimental its applica- 


tion on Bulgarian soil might be.“ 
The most suitable to test 
} 


Communism in export—has brutally refuted 


“differ 


Bulgarian case 


any illusion that Communism can be 


ent” if applied in more advanced societies 
The 


periment with the Bulgarian workers is that 
the 


tragic paradox of the Communist ex 


the alleged primary beneficiaries of new 


received the 


[The End] 


‘socialist order” have, instead, 


harshest possible deal 


population that purges of scapegoats and acts 
of dispair have been a permanent feature in 
Bulgaria as well The workers, in particular 
have defied pointed guns during the recent open 
unrest in Plovdiv, the second largest Bulgarian 
city, and in many other cities (Pleven, Pernik 
Haskovo, Gorna Dzhumaja) In order to pre- 
vent the worst, the government, under Moscow's 
guidance, has announced a so-called new course 
consisting of promises to raise the living stand 
ard and to relax the socialist labor discipline 
The implementation of these promises is still 
to come. They clearly imply, however, that the 
Communist experiment has not succeeded in 
either converting the Bulgarian workers to 
Communism or breaking their spirit of resist 
ance (For details, see work cited at footnote 
29, Ch. VIII-X.) 
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Boycotts, Strikes and Damages 


By SIDNEY SHERMAN 





RECENT HEAVY JURY AWARDS AGAINST UNIONS CALLING UNPROTECTED 
STRIKES AND BOYCOTTS HAVE FOCUSED ATTENTION ON SECTIONS 303 


AND 8(b)(4) 


OF TAFT-HARTLEY, WHICH MADE THE SUITS POSSIBLE 





A 1952 Supreme Court decision affirming 
a judgment in the sum of $750,000 against 
two labor unions’ and jury awards in the 
neighborhood of $200,000 in two other cases’ 
labor 
organizations ot Taft 
Hartley Ac -* and have focused the attention 
of labor and that 
as well as on its counterpart in 
8(b)(4) of the act.*. Section 303 authorizes 
against unions to recover dam 


the economic impact on 
section 303 of the 


section, 
section 


management on 


private suits 
from secondary boycotts, jur 


isdictional strikes and strikes in derogation 


ages resulting 
of the bargaining rights of unions certified 
by the National Labor Relations Board 
Section 8(b)(4) makes the same conduct an 
unfair labor 
and-desist order of the 


subject to a 
National Labor Rela 


is enforceable by the 


practice, cease 


tions Board, which 

courts 
No doubt, an important 
he enactment ot 


contribut 
8(b)(4) 


ineffectiveness of 


factor 
Sections 
was the apparent 
antitrust laws as a shield to employers 
against secondary bovcotts and other eco 
unions. At one time it 


ntitrust laws. 


nomic Wweapol ot 


appe ared th: I a with their 


1 International Longshoremen’s & Warehouse 
men’s Union v. Juneau Spruce Corporation, 20 
LABOR CASES { 66,704, 342 U. S. 237 (1952) 
Damages were awarded for loss suffered by an 
employer as a result of a jurisdictional strike 
Proceedings to enforce this judgment are now 
pending in the California courts. See Juneau 
Corporation v. ILWU, 24 LaBor CASES 


(2d) 23 (Calif. Dist. Ct. App 


Spruce 
* 67,768, 259 Pac 
1953) 
Hawaiian Pineapple Company v. ILWU, 22 
LABOR CASES ° 67,286, 107 F. Supp. 805 (DC 
Ore 1952) ($200,000 judgment) Patton 1 
UMW, 24 LABOR CASES 67,835, 114 F. Supp 
596 DC W Va 1953) judgment) 
rev'd and rem'd 25 LABOR CASES © 68,257 (CA-4 


1954) 


($225,000 
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threefold injunction, criminal 


penalties and treble 


weapons ol 


damages against com 


binations in restraint of commerce, would 
be a powerful aid to the government and 
employers in combating secondary boycotts 


and strikes affecting interstate commerce 
Howeve r,aS are sult of legislative and judi 
cial developments, beginning with the enact 
1914 of Section 20 of the Clayton 
culminating in the 1945 Allen 


application of the anti 


ment in 
Act*® and 
Bradley decision,’ the 
trust labor 
attenuated. In 1947, when Congress passed 
the Taft-Hartley Ac & the status under those 
laws of strikes, pi keting and bovcotts may 
be brie fly 


laws to conduct was greatly 


summarized as follows: 
(1) Peaceful action It has 


been 


primary 


never seriously questioned that such 


exempted from any and all 
by Section 20 of the 


actio Was 
antitrust Sanctions 
Clayton Act, 
conventional strike and picket-line conduct, 
that such activities shall not be “cor 

held to be violations of any law 
of the United States 


which, after describing 


declares 
sidered or 


1 


Peaceful secondary Despite 


peacetul strikes and 


action.” 
ad exemption of 


*61 Stat. 136, 158 
(Supp. 1952) 
‘61 Stat. 141 
(Supp. 1952) 

38 Stat. 738 (1914), 29 USC. Sec. 52 (1946) 
° Allen-Bradley Company v. Local Union No 
, 9 LABOR CASEs {| 51,213, 325 U. S. 797 (1945) 

As here used primary denotes 
strikes or picketing at an employer's plant 
because of union opposition to his labor rela 
tions policies 

SSee I 


©, 17 
» 21,110 


(1947), 29 USC, Sec. 187 


(1947), 29 USC, Sec. 158(b)(4) 


action”’ 


vv. Hutcheson 3 
S. 219, 233 (1941) 

As here used secondary action’’ 
the refusal of a labor group to 
patronize, a third party because of his business 
relations with the ‘primary) employer 
labor relations policies have offended the 


LABOR CASE 


S 
U 


2719 
12 
denotes 
work for. or 


whose 
group 
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The author is a legal assistant with the NLRB and 
a lecturer at the National University Law School. 
The views expressed in this article do not neces- 
sarily reflect those of any member of the NLRB. 





Harris & Rwing 


held in 


to be inapplicable 


thie Clayton \ct Was 


1927," 


picketing 
1921,” and 


labor 


av alli ol 
when used im col 
nection with secondary boycotts However 
in 1941, after the enactment of the Norris 
Act,” the Court found that that 
act had extended the protection ot} Section 
20 of the Clayton Act to 
cotts, so that the 


ducted secondary 


to such pressures 


LaGuardia 
secondary boy 
peacefully con 
W ith 


ordinary, 
boycott was clothed 
the same immunity from antitrust proceed 
ings, civil and criminal, as peaceful primary 
action.’ Four years later, in the Allen 
Bradley case," the Court that 


this new dispensation did not apply in thos« 


made it clear 


relatively rare cases where the union in 


volved, by exerting secondary pressures on 


a group of business firms, had succeeded in 
producing a labor-management combination 
pledged to boycott the 
from competing in 


primary employer 


and toreclose him com 


merce 
(3) Nonpeaceful or tortious 
Such 


primary ac 
action is not exempted from 
proscriptions by the Clayton or 
Acts, which protect only 
peaceful nontortious labor conduct. How 
ever, it 1s settled that a. strike 
or picket line, however violent or disorderly, 


ly 


tron 
antitrust 
Norris-LaGuardia 
now well 
laws 
of the 
commerce Phe 
have the 


not violate the antitrust mere 


does 


because it reduces the volume strucl 
shipments in 


addition, 


employer's 


union’s action must, in 


object of imposing an improper restraint on 

” Duplex Printing Press Company v. Deering 
254 U. S. 443, 41 S. Ct. 172 (1921) 

" Bedford Cut Stone Company v. Journeymen 
Stone Cutters’ Association, 274 U. S. 37 (1927) 

247 Stat. 70 (1932), 296 USC, Secs. 101 and 
following (1946) 

“ Case cited at footnote 8 
tion under Sherman Act for secondary boy 
cott held barred by Clayton Act, as ‘‘amended 
by Norris-LaGuardia Act). See also Milk Wagon 
Drivers Union v. Lake Valley Farm Products 
Inc., 3 LABOR CASES 1 51,104, 311 U. S. 91 
(1940) (injunction against secondary boycotts 
held barred by Norris-LaGuardia Act) 


618 


(criminal prosecu 


commerce Such an object exists when a 


union strikes or pickets an employer in 


order to subject the interstate market for 


the employer’s goods to some form of con 
trol, whether through a monopoly of 


price-fixing 


upply, 
arrangements or discrimination 
against particular buyers.” However, in a 
dictum in the Apex Hosiery case, the Court 
indicated an this 
with the object of 


exception to rule in the 


case of a strike securing 


to union-made goods a monopoly of an 


interstate market to the exclusion of the 


lower-priced, nonunion goods of the struck 


employer. Union action for such an object 


stated to be 


was privileged under the anti 


laws 
(4) Nonpeacetul 


have so far 


trust 


action No 


antitrust 


secondary 
dealt 
such conduct 
tair to assume that such conduct, like tor 
action, will be held to offend 
laws only if it 


cases with thie 


aspect ot! However, it seems 


tious primary 
against the antitrust 


object of controlling conditions 


and demand in the interstate market 
‘ Where, 


Ser ondar V 


primary employer's goods 


frequently the case, the 


t pressures ti 


involves the ap] lication o 
f-state customers of the primary 
} 


in an effort to interrupt their dealin 


t] would 


: 
him, the ] 


courts probably 


difficulty in finding an intent to contro 
out-of-state market for the primary emp! 


However, « 


Ipex 


er’s products.” onsistency wit! 


the dictum of the 


, 11 


wou seem 

‘Cited at footnote 6 

Case cited at footnote 6 i v. Brims 
272 U. S. 349 (1926) Uv Employing 
Plasterers, 25 LABOR CASES ° 68,204, 347 I S 
186 (1954) 

Apex 
CASES 


Hosiery Company v. Leader, 2 LABOE 
17,063 310 U. S. 469 (1940) United 
Leather Workers v Herkert 265 I S 157 
(1924): United Mine Workers 1 Coal 
Company, 259 U. S. 344 (1921) 

% See 310 U. S., at pp. 503-504 

% See Loewe v. Lawlor, 208 U. S. 274 (1908) 
cases cited at footnotes 10 and 11 

' See footnote 16 


Coronado 
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i¢ Court olerate 


to re ] that tl Such mat 
ket control insofar 
protect union-made goods against the 
petition of the 
put of the primary employer 

in 1947, when 
proposals to amend the 
and 
substantially 


antitrust 


com 


lower-priced, nonunion out 


V agner 
labor 


insulated 


vi a bot! 


primary secondary weapons 


been against 
this fact * an 


labe T 


action. Recognizing 


spurred on by concern lest abuse 
the 
Taft 


restrictions 


Congress tound occasion 
Hartley 
union 


bac k 


tvpes Oo} 


opportune 
Act, along 


include in the 
othe 


with 


pro 
federal 


conduc x 


on 


visions which brought under 


regulation specific primary and 


secondary action 
‘| } cs pre \ 
RS(b)(4)(A). 


] 
amended ict 


found in Section 
and (D) 


created new 


of the 
categories 
of untair labor practices, subject to judicially 
enforceabl and-desist orders 
National | 
duct thus 


Section 


CcCasé ot the 


abor Relations Board.” The con 


proscribed may 
10(1) of the amended 


visionally enjoined by the courts, upon ap 


plication by the Board, during the 


pe ndene 
ard to deter 
lated &(b) (4) 


conduct 


pro eC dit 


was 
damage suits 
n 303 « multiple 


niscen 


on, bes 
in 1945, wa 


1947 


ial judemen 


virtually 


large 


measure in 


303 tor damages 
oycotts and jurisdiction 
miniscent in 

the 1915 Danbw 


plaintiff in that « 


more wavs th 
Hatter 


ase, whose rights were de 


1 
hel Act unaffected 


termined under the erman 


* See 
Taft in 
Sec 


the following 
debating the 
8(b)(4)(A) in the 
under the provisions 
Act it became 
boycott or 
no matter 
common 
to reverse 
boycotts 


Statement by 
proposed 


amended 


Senator 
inclusion of 
act 
of the 
impossible to stop a 
any other kind of a 
unlawful it may have 
All provision the 
the effect of the as 
we have so broad 
provision dealing with secondary 
make them an unfair 
(93 Congressional Record 4198 
' See Sec. 10(e), LMRA (1947) 
The principal differences are that 
under Sec. 303 are not trebled: 


Norris 
LaGuardia 
secondary 
strike 

been at 
bill does is 
to secondary 
ened the 
boycotts 

practice 


how 


iaw this 


of 


law 


as to labor 


1199.) 


damages 
injunctions 
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as it 1s designed only to 


Congress considered 


had 
federal 
j 
its 
newly won freedom from antitrust restraints, 
to 


by Clayton and Norris-lLaGuardia, plaintiffs 


in 303 suits are not contronted with the for 


midable obstacles to recovery which be 


claimants in the dec 
For it 1S 
detendant 


peacetul or violent, 


damage 
laft-Hartley 


303 


deviled treble 


ade before im 


material l I whether 


were and 


pressures were exerted against 


individual employers or 
1 or 


against an org: 


up ot empl vers Nor does the 303 
plaintiff have the burden of proving (as did 
the the Apea ( 


to 


plaintiff in ase) that the 


union’s object was acquire a monopoly 


an market, or to cor 


here in, 


position in interstate 
' 


for purposes unrelated 
standards 
establish hi 

rlac iT ad 


Norris-1 


ictive 


n of labor 


303 plaintiff, te 


Acts 


Ipea 


ulings 


al d 


Hut. en-Bradl 


1 
peculiar 


resentative 


under Sec 10¢1) 
not ivailable 
intitrust \ 


are merely interlocutory and 
to private plaintiffs 
Olations may be perm 
joined at the suit of priv parties 
he government ind there s Taft 
counterpart for antitrust criminal 
On the other hand 
part for raft-Hartley 
ings before the Board 


Loewe, 


whereas 
inentiy en 
ite as well as 


Hartley 


sanctions 


’ 
no 


there is no antitrust counter 


idministrative proceed 

Lawlor % 
court there 
$240,000 


235 U. S. 522 (1915) 
affirmed a treble-d 
against members 
responsible for a 
plaintiff 


The 
of 
union 
boycott against the 


amage award 
and officers of a 


econdary 





employees unless such labor organization 
has been certified as the representative of 
such employees under the provisions of 
section 9; 

“(C) forcing or requiring any employer 
to recognize or bargain with a particular 
labor organization as the representative of 
his employees if another labor organization 
has been certified as the representative of 
such under the provisions of 


section 9; 


employees 


“(D) forcing or employer 


to assign particular 
a particular labor organization or in a par 
than to 


requiring any 
work to employees in 
ticular trade, craft, or class rather 
employees in another labor organization or 
in another trade, craft, or class, unless such 
employer is failing to conform to an order 
or certification of the Board determining 
the bargaining representative for employees 
performing such work i 

During the seven years that the foregoing 
provisions have been in effect, the Board 
and the courts have built upon them a com 
plex and massive body of interpretations 
The balance of this article will be 
to a discussion of the content given by the 
Joard and the courts to various terms as 
in the forepart of 8(b)(4)—namely, 


“agents,” 


devote d 


used 

“labor 
“employees,” 
refusal to work.” 
jurisdictional 


organization,” “induce,” 
‘employer,” 
Consideration will also be 
and constitutional 


R(b)¢ 3 


: and “concerted 


given to 
problems arising under 


Jurisdiction 


Section 10(a) of the act 
Roard to “prevent any person from engag 
labor practice 

Section 2(6) 
foreign 
territory o1 


empowers tne 


ing in any unfair 

affecting commerce.” 
“commerce” as interstate or 

merce, or commerce within a 
the District of Columbia, or between such 
and any other 
“affecting 


2(7) as 


defines 


com- 


territory State or 
The term 


Section 


district or 
territory 
is defined in 


commerce” 
meaning “in 
burdening or obstructing 
free flow of comerce, or 
labor 


commerce, Of! 
commerce or the 
having led or tending to 
dispute burdening or obstructing commerce 


lead to a 


or the free flow of commerce.” 


that by the fore- 


It was established early 
going provisions Congress intended to au- 


* For a discussion of cases dealing with clause 
(A) of 8(b) (4) (the “‘secondary boycott’ clause), 
see the author's “‘Primary Strikes and Second- 
ary Boycotts,"’ 5 Labor Law Journal 241 (April 
1954) 

*% NLRB v. Jones & Laughlin Steel Corpora- 


tion, 1 Laspor CASES { 17,017, 301 U. S. 1 
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Recent surveys have disclosed that 
about a quarter of a million people 
live in one hundred thousand trailer 
coaches in California. The surveys 
indicate that about ninety percent of 
these people live in trailer coaches 
permanently and that about eighty 
percent of the trailers are immobile, 
remaining in trailer parks.—Hous- 
ing Division, California Department 
of Industrial Relations. 





thorize the Board to exercise the full reach 


of federal power over interstate commerce, 


subject only to the rule of de minimis.* 


Three of the four secondary boycott cases 


so far decided by the 


8(b)(4)(A), involving as they did picketing 


Supreme Court under 
and strikes at small construction jobs, raised 
the question of the 
Thus, in the 
furtherance of a 


applicability of this 
Denver case, 


de minimis rule 
the respondent unions, in 


nonunion electrical con 


dispute with a 


tractor, called a secondary strike at a con 
struction job in Colorado, where the con 
tractor had a contract in the value of $2,300 
Of that small 


sented the 


sum, only a fraction repre- 


cost of out-ot-state materials to 


be used on the job However, in assertin 
jurisdiction, the Board had relied not only 
on the value of such materials, but also on 
the fact that during the year preceding the 
strike the electrical contractor had bought 
$86,000 worth of raw } 
$55,000 or 65 per cent had been purchased 
outside Colorado, and had shipped $5,000 


worth of materials out of the state. 


materials, of wl 


1K 


Had the Court considered only the inte: 
impact of the electrical contractor's 
work in connection with the struck job 
the Board’s assertion of jurisdiction might 
ground 


State 


well have been overruled on the 
that such impact was of a de minimts nature 
[he Court, however, indicated its approval 
of the Board’s reliance on the total opera 
tions of the contractor during the year pr: 
ceding the strike, presumably on the a 
sumption that the respondent unions’ cam 


] ] 


against the contractor jeopardized 
In this connection, the 


Board’s finding that 


paign 
all his activities. 
to the 


Court referred 


application ot the prac 


“any widespread 


National Alliance v. NLRB, 8 
* 51,182, 322 U. S. 643 (1944) 
LABOR CASES € 17,045 


(1937) Polish 
LABOR CASES 
NLRB v. Fainblatt, 1 
306 U. S. 601 (1939) 

2% NLRB v. Denver Building & Construction 
Trades, 19 LABOR CASES ¢ 66,347, 341 U. S 
675 (1951) 
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charged might well result in sub 


the 
outside tl 


tices here 


Stantially decreasing influx of material 


into Colorado from ie 


Similarly, in the 74 case,” 


in turtherance o with a nonunio1 


building-supply a umon called 


I 
Str 


small residential 
he suppl 
were being installed, the Court looked be 
I ital ot the 
particular 
affirming the 
that 


amount 


secondary ike re 


modeling job, wi dealer's 


lat the te 
on the 


In 


jurisdiction 


yond the tact tl value 


dealer’s contract 


not exceed S900 Board’ 
assertion oft 
Court 


de alert s 


in case, 


cited the substantial 


tal interstate business at h 


store during a period of six months preced 
ing the union’s strike 

IBEW 
small 
job in Connecticut, the urt, 
the Board's 


the ext! 


the 


involving secondary 


1 


resic 


case, 


action a ential construction 


in upholding 


jurisdiction, proved rehance ol 
materials used on 


annual interstat¢ 


directly ( 


iob 
bu 


lirect 


Volulne 


employers 


Ssiness I Uri¢ 


in¢ by the secondary actio1 


nace special relerence 


primary employer's regu 


as not m Connecticut 


seems clear from these cases, theretore, 


Court has approved Board's 


basing its rti 


ass¢ 


egoing cases on 


tial impact secondary boycott on the 


primary entire operations, eve 


hough tl li imp he boycott 


segyinent 


NLRB Jurisdictional Plans 


the three 
1950, 
1 


decisions in 


Board, in tor 


some ( 


cpre 


ilso ‘quoted the following from 
Polish Alliance case cited at 
Appropriate for judgment is the 
the immediate situation is repre 
of many the coun 
total which, if left 
may well ir reaching in its 
commerce See NLRB wv. Fainblatt 
footnote 25, p. 607 
v. NLRB, LABOR ( 


The 


648 


Court 
p of the 
footnote 25 
fact that 
sentative 
try the 
checked 
harm to 
cited at 

* Local 

U.S (1951) 

*During that month 
store had $31,000 direct inflow 
outflow In addition, the dealer 
other stores in seven states 

“IBEW v. NLRB, 19 LABOR (¢ 
341 U. S. 694 (1951) 

‘See Sixteenth Annual Report of the NLRB 
Before the 1 


others throughout 
incidence of 


become f 


un 


/ "ASES © 66,349 
707 


( 


in the lo 


period l 
and $8,000 direct 
operated 


2b 


4 
66,345 


"ASES 


pp 15-39 adoption of its 1954 
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job Jid 


State.” * 


whe re, 


cert 


G8 


As 
ard 


tiie 


to large segment 


declined 


jurisdiction 
he Be 


unless 


assert 
| 
jurisdiction 
in the 
I ed 


inadirect 


a 
to 
involved 


industry, t assert 
employer 
it | 


ol 


particular case betore ada speci 


minimum annua] volume direct or 


terstate purchases or 


interstat 


In 
stand 


] 
SalCsS 


letermining whether these 


ards had 


the 


not 


quantitative 


been met second boycott 


Board adopted 
total 


interstate 


mn ary 


a policy of count 


cases, 


only the volume o 


mary employer's 


part ot the secé lary employer 


ie 


interstate business alfected 


the 


Was 


boycott.’ ( and 1 


present Board rine i ne 
tional plan, h, substance, 
Box 
quirements 


H 


announ 1 1 lie 


considerably the ird’s minimum qui 


re and extended them t 


areas lar, no 


wever, so 


] 1 
las been policy 


lined of basing tional determinat 
in secondary bovco ases the 


on 


operations of t 


employers 


Free Speech 


1 
Generally, 


sion ) 
Sion ¢ 


jurisdictional the 3oard 
clined, with 


issert u l 10 over 


on 
judicial 
enterprises 
Haleston 
iffd 19 


l ( 


ise basis, h ippro\ 
deen 
essentially | l Drug 
LABO! 
cert, den 
442 | S 15 ise cited 
t footnote 26 

Builders I 
}, 387; Kanawha Coal Operator 
94 NLRB ; 


* 67,078, 1 


Jamestown rchanae 


3 
1797 «#497 — 
17 f'« 
Os 

den. 344 I 


NLR 


B 1288 
karl 
Board's 


and R 


Capital 
(wa 097 


the 


eases R-445 


Vann, 
Set 


146 
tad 





the Denver case 
In that 
ol oa dispute 


nonunion electrical subcontractor on a con- 


Supreme Court in the 
the re spondent unions, because 
them 


case, 
between one of and a 
job with a sign 
untatr As a 
who 
and by 


struction job, picketed the 
that the 
members o! 


job 
the 
subcontractors 
failed to report for 
the Board found 
violated &(b)(4)(A) 


declaring was 


result, unions were 


employed by other 
the 
work 

that the 


Before 


contractor 
lacts, 
had 
the Supreme Court, it was strongly 
behalf of the that the 
merely an expression of 
Sic), could 
untair labor 
In rejecting this plea, the Court 
that the picketing 
communication 


general 
On these 


unions 


urged on unions 


picketing was 


views, which, under not be 


regarded as evidence of an 
practice 
Board 


agreed with the 


was not an unadulterated 


of views or opinion but was rather a signal 
given by the 
that &(c) was 


or direction to strike unions 


to their members, and not 


ntended to immunize signals 
While thu 
speech” sateguard 
with the constitutional 


to decide the BEI’ case. 


In that 
peace ful 


disposi 
did 


the Court 


ISSUe¢ until 


case the question was whether 


secondary picketing by a unios 


to induce members of another union to strike 


statute or the Const 
&(b)(4)(A) 


t sub 


was protected by thie 


tution against the sanctions ot 
addressed to employees n 


picketing 


As it wa 
ject to disciplinary action by the 
union, the pickets’ appeals in that case could 
dire¢ 


whether 


garded as a mere signal 
Without deciding 
constituted an 

S(c) 


not be re 
tion to 
the picketing, 


Strike 
therefore, 
meaning ot 
that, even if it did, 
in conflict with 8(b)(4)(A), 
“inducement or en 
couragement” of secondary Any 
such conflict, the Court ruled, would have 
to be resolved in favor of 8(b)(4)(A), be 
cause that was the more specific provision 
lead to virtual 


pression of within the 
the ¢ 


would 


views 
held 


then be 


ourt S(c) 


which proscribes any 


strikes 


and any other view would 
nullification of 8(b)(4)(A) 


‘Cited at footnote 26 

‘Cited at footnote 30 

“Citing Giboney 1 
pany, 16 LABOR * 65.062 
(1949), where the Court held 
picketing of an employer by a 
him not to deal with nonunion customers 
constitutionally be enjoined by a 
such picketing violated the 
trust law Other cases cited at this point by 
the Court established the doctrine that state 
courts, consistently with the Fourteenth Amend 
ment, may enjoin picketing which violates a 
public policy of the state, whether such policy 
has been declared by legislative or only by 
judicial action. Building Service Union v. Gaz 
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Storage Com- 
336 U. S. 490 
that secondary 
union to compel 
might 
court 
anti- 


Empire 
CASES 


State 


because state 


whether the 


the peacetul secondary 


With regard to the 
proscribe 
picketing in that 
l-irst Amendment, the Court said 
Phe 


yress in 


question 
could 
violating the 


case without 


substantive evil condemned by Con 
8(b)(4) is the 
have recognized 
States to pro 
turtherance of compa 

inlawful *“! There is ne 
reason why Concres - lo likewise.” 
ason why ngress may not do likewise 


section secondary 


boycott and we recently 
constitutional right of 
picketing In 


objectives 


The IBEW case may, therefore, be aligned 
ith the Gtboney case and subsequent cases 
in which the Court took a more critical look 
it tl free speech aspects of picketing than 
Thornhill and Wohl cases, 

that the Con- 


stitution did not protect picketing, |} 


1 


t had done in the 


and came to the conclusion 


owevel 
legislatively or 


peaceful, which violated a 


ally declared 
completed at the 


Giboney, at the 


policy ot the State 
federal 


us, the 
the 
te level, ot 


Court 
process begun 11 
denving constitutional im 
object con 


the ¢ 


inity to picketing for an 


mned by the sovereign in KeTCiSE 


its polic c¢ power I 


What Is a Labor Organization? 


Rib) 


“agents” 

context of &8(b)(4) 
hout a consideration 
terms in cas 


given those 


all the other provisions of 
act defines the 
used in the 
kind, 
representation <¢ 


arti 


the 


organization as 


Section 2(5) ot 


“any organization otf any 
em] loyee 

oe | 
wach employees 


Irpose, 


plan, in 


which exists for the pt 


€ 65.764, 339 I S. 53% 
Court, 18 LABO! 
460 (1950); Inter 
Teamsters v. Hanke 
339 U 1 


m, 18 LABOR CASES 
Hughes wv. Superior 
€ 65,762, 339 I S 

Brotherhood of 
"ASES ‘ 65,763 


cases limited the 


(1950) 
CASES 
national 
18 LABOR (¢ 


rhese 


S. 470 (1950) 
effect of such prece 
Thornhill v. Alabama, 2 LABOR CASE 
€ 17,059, 310 U. S. 88 (1940), and Bakery 4 
Pastry Drivers v. Wohl, 5 LABOR CASES ° 51,136 
315 1 S. 769 (1942) In the Wohl case, the 
had held that peaceful, secondary picket 
ing was not constitutionally enjoinable by a 
state court In that case, however, the Court 
did not consider whether the picketing violated 
any legislatively or judicially declared policy 
of the state 
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whole or in part, 


concerning grievances, 
rates of pay, hours of employment, or con 
ditions of work.” 

Phe 


various provisions of 


term organization” 


sectiol 


“labor appears 


1 Sla) ¢ 
act, as well as in &(b) Thus, See 


tion 8(a)(1) forbids employers to interfer: 
employees in thi 
guaranteed in Section 7 


the right to fori 


with, restraim or coerce 


exercise otf rights 
act, including 
‘labor 
utlaws 
} ] 


employers wit regard to 


organizations.” 


or assist 


tion &(a)(3) any discriminatior 


hire, tenurs 


onditions of employment, which dis 


1 M“1eo] 
or encourages membership in a “labor 


construing these 


ganization.” In 


las. treated 


international 
, 
i 


and du 


v elected 
ntormal grou 
susly 


ontane acting in 


basis to protest a particu 


seek some other common 


where a member of sucl 

il employer for | 
he Board has 
ver thereby 


“labor organi 


precise question, 


to be 


at occasion, ho 
ler 8(b)(4)(A) ane 
effect otf the requirement 
definition of labor <« 
, 


at 
vees” participate 
th judicial approval, 
the Board, the Supreme Court 
has held that the CIO and AFL parent federa 
tions are labor organizations within the 
meaning of Sections 9(f), (g) and (h) of the act 
provisions which require labor organizations 
certain financial data and non-Com 
iffidavits as a condition of invoking 
the Board's processes. NLRB v. Highland Parl 
Vanufacturing Company, 19 LABOR CASI 
€ 66.327, 341 U. S. 3 (1950) 

*See, for example, Kennametal, Ine al 
NLRB 1481, 1483, enf'd 18 LABOR CASES © 65,817 
182 F (2d) 817 (CA-3 1910) Smith Victory 
Corporation, 90 NLRB enf'd 20 LABor 
© 66.368, 190 F. (2d) 56 (CA-2, 1951) 

VLRB 1 Buzza-Cardozo, 23 LABO! 
© 67.741. 205 F. (2d) 889 (CA-9, 1953) 

den. 346 [ S. 923 (1954) 

See Bitner Fuel Company, 92 NLRB 953, ©55 
enf'd 20 LABOR CASES § 66,398, 190 F + 
(CA-4, 1951); Perry Norvell Company 


Contrary. to 


to fil 


munist 


99 


2089 
CASES 
Contra 
CASES 
cert 

(2d) 2 


80 NLRB 


Boycotts, Strikes and Damages 


f dealing with employers 
labor disputes, wages, 


These flat-bed printing presses will 
print 16 pages of a publication at a 
time at a relatively high speed. In 
this method, letter-press, the paper 
and type are brought directly in 
contact. In offset printing, the im- 
pression is first received by a rub- 
ber-surfaced cylinder, from which it 
is transferred to the paper. 





In both these cases the 
definition of iber 


(Oo) to cases arising under Sec 


Board ap 
organization in 
M(DICLICA)D 
that 


elected by 


the Norvell case the Board found 


rike committee consisting of persons 
trikers to conduct a 


onstituted a labor 


organization because it Vas inn employee 


representation committee within the meaning 
of See, 205) 

' Sec. 2 f th n defining 
iitural laborer 
Di Giorgio Wine Company, 87 NLRB 
721, aff'd 20 LABOR CASES ‘ 66,391, 191 F 
612 (CA of D. ¢ 1951), cert. der M12 
869 (1951) In the Board held 
however, that the fact that a union was 

igricultural 

prevent it from being a 
Ser S(b)«4) 1¢ 
Company 1 
© 67.756 (1K 


employee 


pecifically excludes agri 


same case the 
com 
did not 


inization under 


posed partly if aborers 


labor org 
cord u 


aralua igricultural 


“uv 24 Lapor Cast 


Sudar ¥ 


Hawa 


orkers 


1953) 





the offending agent as well as the labor organ- 
ization responsible for his misconduct. 

It follows from what has been said that 
has no connection 
himself to en- 
described in 
such conduct 

having been 


if an individual who 
union takes it upon 
gage in activities of the 
8(b)(4)(A), for example, 
would not be unlawful, not 
engaged in by a union or its agents. Ac 
cordingly, no action would lie against such 
a person or anyone else under 8(b)(4)(A) 
Suppose, however, that such individual is 
a member of a union. Does that fact, in it- 
self, make him an agent of the union? The 
Board has ruled that membership in a union 
does not in itself constitute one an agent 
thereof within the meaning of 8(b).% What 
else is required? 


with a 
sort 


Adoption of any strict rule of proof of 
as is contained in Section 6 
Act,“ is pre 
the NLRA, 


determining 


agency, such 
of the Norris-LaGuardia 
cluded“ by Section 2(13) of 
which provides that “in 
whether any person is acting as an ‘agent’ 
of another person so as to make such other 
person responsible for his acts, the question 
of whether the specific acts performed were 
actually authorized or subsequently ratified 
shall not be controlling.’ 

To summarize, in order to 
agency under 8(b), it is not sufficient, on 
the one hand, to show that the actor is a 


establish 


member of a union; it is not necessary, on 
the other hand, to show express authoriza- 
ratification of his conduct by the 


tion or 
limits, the 
case by-case 
dealing 
The 
most comprehensive the 
toard’s position is contained in the Sunset 
Line case,” where, after reviewing the leg 
history of Section 2(13) and 
that it had a statutory mandate to 


Within these broad 


developed on a 


union 
Board 
basis a considerable body of law 
with the issue of agency under 8(b). 
statement of 


has 


islative con- 


cluding 


and Twine Company, 79 NLRB 
1487, 1508 Cf. Perry Norvell case cited at 
footnote 39, p. 244, holding that members of a 
strike committee are, by virtue of their mem- 
bership in the committee, agents thereof in 
carrying out its objectives 

" That section exempted unions, their officers 
and members from liability in any federal court 
for the ‘‘unlawful acts of individual officers 
members, or agents, except upon clear proof of 
actual participation in, or of actual authoriza- 
tion of, such acts, or of ratification of such 
acts after actual knowledge thereof.’ See 
United Brotherhood of Carpenters v. U. 8., 
12 LABOR CASES § 51,241, 330 U. S. 395 (1947) 

“See statement of Senator Taft, 93 Congres- 
sional Record 6858-6859; H. Conf. Rept. No. 510 
80th Cong., Ist Sess., pp. 36, 66. See also UMW v., 
Patton, 25 LABOR CASES { 68,257, (CA-4, 1954) 

“79 NLRB 1487, 1508-1509 That case in 
volved violations of Sec. 8(b)(1)(A) of the act 
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Where workers and employers are 
both strong and free, the entire coun- 
try gains. In our land, and within 
the framework of our twin philos- 
ophies of democracy and free enter- 
prise, men who work and men who 
manage other men can help each 
other up the ladder of success. 
—James P. Mitchell 





of agency,” the 
“fundamental 


apply the “ordinary law 
Board propounded certain 

rules of the law of agency,” 
garded as controlling upon its decisions in 
These rules may be paraphrased 


which it re- 


this area 
as follows: 

(1) The burden is on the party seeking 
to charge a union with the acts of an in- 
dividual to show by the preponderance of 
the evidence that (a) such individual was 
acting as an agent of the union and (b) the 
extent and nature of his authority. 


(2) Authorization or ratification of such 


acts may be shown not only by words, 
but also by conduct, including passive ac 
quiescence, indicating an intent to author 
ize or ratify such acts. 

(3) A union may be responsible for the 
acts of its agent within the scope of his 
authority, even though the 


specifically authorized, or indeed 


general union 
has not 
may have specifically forbidden, the act in 
question. It is enough that the principal 
actually empowered the agent to represent 
him in the area within which the 
agent acted.” 

The Board invoked 
foregoing concepts of general authority and 
authority in imputing to unions 
for the acts of persons hold 


general 


has frequently the 


implied 
responsibility 


Rept. No. 510, 80th Cong., 
which, in explaining Sec 
2(13), stated that ‘‘under the conference agree- 
ment labor organizations will be respon- 
sible for the acts of their agents in accordance 
with the ordinary common law rules of agency 
(and only ordinary evidence will be required 
to establish the agent's authority).”’ 

‘7 See Smith Cabinet Manufacturing Company, 
81 NLRB 886, 889 Perry Norvell Company, 
cited at footnote 39, p. 244; Cory Corporation, 
84 NLRB 972, 977-978. In explaining Sec. 2(13) 
Senator Taft stated that ‘‘union business agents 
or stewards, acting in their capacity of union 
officers, may make their union guilty of an 
unfair labor practice when they engage in con- 
duct made an unfair labor practice in the bill 
even though no formal action has been taken 
by the union to authorize or approve such con 
93 Congressional Record 6859 


“See H. Conf 
Ist Sess., p. 36, 


duct.”’ 
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appointive union posts, such 
shop 
Thus, 
such 


ing elective or 
officers, business agents, 
stewards or strike committeemen. 

the Board held that, by 
persons general authority to direct a strike 
or picket line, a union impliedly empowers 
them to do all things necessary to make the 
strike or picketing effective, including their 
participation in coercion of nonstrikers ot 


as union 


has giving 


directing or encouraging pickets to engage 
in such coercion, in violation of Section 
8(b)(1)(A).* And a court held that 
where a field representative of a union was 
organizational 


has 


authorized to engage in 
work, his action in calling a strike against 
a secondary employer as part of a cam 
unionize 
the 


certain mines was within 


field 


paign to 
the 
employment.” 


scope of representative's 


authority to 
with an 


general 
dealings 


A business agent’s 


represent a union 1n its 
employer was held to include the power to 
make an unlawful demand that the employer 


° o 
discharge a nonmember of the union 


The best evidence of the scope of a union 
official’s general authority is normally sup 
the union’s constitution and by- 
laws or by the minutes of union meetings 
However, where for any such evi- 
dence is not in the record, the Board, in the 


plied by 
reason 
absence of any countervailing evidence, has 
the fact that the actor 
is a union officer or business agent that he 
had regard to the 
conduct of 
which he acted, including the 
picket-line 


inferred trom mere 


general authority with 


union affairs in the area within 


organization 


and direction of activities” of 


the calling of a strike.” So, from the mere 
fact that the actor was a shop steward, the 
and Twine Company, cited at 
footnote 42, pp. 1510-1513 (business agent and 
union vice-president); Smith Cabinet Manufac 
turing Company, cited at footnote 47, pp. 889-890 
(union officers); Perry Norvell Company, cited 
at footnote 39, pp. 244-245 (members of strike 
committee): Cory Corporation, cited at footnote 
47, p. 978 (shop stewards and strike committee 
men); Higbee Company, 97 NLRB 654 (business 
agent): L BE Cleghorn, 95 NLRB 546, 549 
Irwin-Lyons Lumber Company, 87 NLRB 54, 55 
(self-appointed leader of picket line, not repu 
diated by union): Grauman Company, 100 NLRB 
753, 754-755, enf'd 23 LABOR CASES ‘ 67,688, 205 
F. (2d) 515 (CA-10, 1953) (assault by job ste 
ward on nonunion employee who refused to 
quit job) 

” Case cited at footnote 44 

’ Peerless Guarries, Inc., 92 
note 6, enf'd 21 LABOR CASES * 66,718, 193 F 
(2d) 419 (CA-10, 1951) (finds violation of Sec 
8(b)(2), which forbids union to cause employer 
to discriminate against employees) 

See, for example, Kimsey Manufacturing 
89 NLRB 1168, 1179 (8(b)(4)(A) vio 
Company, cited at footnote 


* Sunset Line 


NLRB 1194, 1197 


Company, 
lation) 
i8 (same) 


Grauman 


Boycotts, Strikes and Damages 


Board has inferred that he was empowered 


not to 
handle particular 


cross a 


employees 
not to 


to urge fellow 


picket line,“ or 
materials 

Phis 
appear to be, 


realist 


approac h, however cavalier 


can be defended as, 


Generally speaking, uni 


sentatives are aware of the serious economu« 


and legal risks inherent in strikes and picket 


lines It is fair to assume that few of them 


would wish to incur the wrath of their 
them and the 


risks without roper au 


con 


stituents by exposing union’s 


treasury to such | 
eftect 
ba eq of 
the 


techniques in 


thorization By 
rebuttable 
the probabilities of the 


thus adopting, a 
presumption of agency, 
situation, Board 
emulating judicial 


other fields of the 


The Board, 


also applied to union functionaries the com 


is merely 


law 


with judicial approval, has 


mon law authority 


hus, in 


concept of apparent 


holding 


8(b)(2) of the 


a union responsible undet 


~ection act for a demand 


by a member of a negotiating committee 


that an employer discharge an employee as 
irom 
held 


within thi 


obtaining ; itract 
Board and the 


demand 


a condition of 
the union, the court 
the 


scope oft the 


that, as was made 


committee member's apparent 


authority, any undisclosed limitation on his 


authority was immaterial 


Similarly, by designating 


arms to participate in nes 
employer, including the adjustment of 
as deemed hi 


ances, a union WV 


him with apparent authority to 


discharge of dissident union members 


violation of 


cited at 
(coercion of nonstrikers 
by pickets in violation of &8(b)(1)(A)) 

Great Atlantic and Pacific Tea Company 
81 NLRB 1052, 1058-1059 (violation of &(b)(2)) 
Tungsten Mining NLRB, No 
153 (violation of 8(b)(4)(C)). A stricter rule of 
proof been applied however when the 
actor business agent, not of the respond 
ent union, but of a | Santa 
Lumber Company, 87 

‘ Howland 


1037 


and Twine 
1510 


Sunset Line Company 


footnote 42, p 


Corporation, 106 


has 
was a 
sister loca ina 
NLRB 937, 94( 
Dry Goods NLRB 
note 4 (violation of 8(b)(4)(A) and (B)) 
Jay-K Independent Lumber Corporation, 108 
NLRB, No. 189 (viol 
See Wigmore on |! 


Company RH 


ition of B(b)(4)0A)) 

idence (3d Ed 1940) 
Secs. 2499 and following Since the burden of 
agency remains under the tatute or 
the 
necessar| 


burden of ng forward 


proving 
the General 
Board's 
respondent the 
However union 

attempted to rebut this presur 
Acme Vattress ¢ 

ll, enf'd 20 LABOR { 
524 (CA-2, 1951) 


*‘ Air Products. Ine 


Counse sole effect of 
presumption 
the 
respondents rare 
ever 
om pany 91 


ASI * 66,608 





Union Responsibility 

for Rank-and-File Misconduct 
While the 

disposed to find that union officials responsi- 

ble for 

particular 


Board has been, on the whole, 


promoting the union’s interests in a 


area have implied authority to 


do so in a manner violative of the act, the 
Board 


tending the doctrine of implied authority to 


has been more cautious about ex 


J hus, a bare 
strike ™ o1 
to authorize 


rank-and-file union members 


direction. to such members to 


pu ket has not been deemed 


them by acts ot 
How 
that 


misconduct 


miplication to engage in 


coercion or other unlawful conduct 


ever, where it is shown, in addition, 


union officials encouraged such 


by oral statements” or by themselves en- 


gaging in, or directing others to engage in, 
similar or related activities,” the union will 
Nor can a union escape 
forbidding rank-and-file 
such prohibition is dis- 


officials." However, 


be held responsible 
re sponsibility by 

misconduct, where 
regarded by its own 
even where union officials have encouraged 
rank-and-file and the 
union’s responsibility therefor does not con 
but 


public ized abandonment ot 
‘ 


violence coercion, 


tinue indefinitely may be terminated by 
an adequately 


its poli y of coercion. 


W here 


to encourage 


a union official has done nothing 
rank-and-file misconduct dur- 
the mere fact that he failed to 
repudiate such misconduct with knowledge 
not hold the unton 


where the official was 


ing a strike, 


thereof will suflice to 


responsible,’ except 


in charge of the strike.” 


The 


be 1 


concept of apparent authority has 


invoked to charge a union with re 


sponsibility tor coercive conduct by a rank 


and-file union member. Having armed such 


member with a list of names of other mem 
dues and 
authorized them, the 
union held to him with 


apparent authority to threaten such mem 


bers who were delinquent in their 


having him to dun 


was have clothed 


bers with discharge if they did not pay.” 


” Perry Norvell Company, cited at footnote 


39, p. 245 
” Western, Ine 93 
Lumber Company, 


NLRB 336 
cited at 


337; Irwin 
Lyons footnote 
18, p. 55 

"Smith Cabinet 
cited at footnote 47. note 14 therein 

= Sunset Line and Twine Company, cited at 
footnote 42, pp. 1510-1513; Btner Fuel 
pany, cited at footnote 39, p. 954: Higbee Com 
pany, cited at footnote 48; Tungsten Mining 
Corporation, cited at footnote 53 

* Cory Corporation, cited at 
p. 978 

* Irwin-Lyons 
footnote 48, p. 55 
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Manufacturing Company 


Com 


footnote 


Lumber Company, cited 


In cases under 8(b)(4)(A), the Board has 
held that union 
of picketing activities expressly authorized 
the picketing of neutrals by rank-and-file 
adherents, the responsible 
only for the 
premises by the 


where ificials in charge 


union union was 
patrolling of the neutral’s 
pickets,” but 


pickets to employees 


not 


also fe ir any 


oral appeals by the 


f the neutral.” 


Howe ver, where a union member, author 


ized by union functionaries to picket at the 
premises of the primary employer, extended 


is activity on his own mnitiative to the 


premises of a neutral employer, the union 


” 


was held not responsible for such extensior 


Liability for Acts 
of Other Unions and Their Agents 


In a number of cases the Board has con 
sidered whether to hold one union responsi 
ble tor union or its 


misconduct by another 


has received some 
Court’s opinions in 
the ¢ Chere, the Court re 
fused asa to hold an 


national union responsible for a strike called 


this area it 
the 


yronado Cases 


agents In 


light trom Supreme 


matter of law inter 


by a subordinate district organizatior 


where the only evidence against the interna 


tional was that it learned of the stril 
during its progress and published sympathe 
thereof, that the 


furtherance of the policies of the interna 


tic accounts strike was in 

president ot the int 
strike indicated personal 
of the | 


strike leaders 
although expressly withholding any official 


tional, and that the 
national during the 
approval of it to one 
endorsement. None of the expenses of the 


strike was paid by the international 


the Court exonerated thi 
not author 


On that record, 
international, finding that it hae 
ratified the 
preparations tor it or 


ized or strike or participa 


maintenatce 
It may, therefore, be taken to be the ¢ 


at the 


¢ 1901 


iew tl mere tact that a paren 


subordinat¢ 


having notice of a strike by a 


t 


union, fails to repudiate it, or even indicates 


>» Perry Norvell cited at footnote 
39, p. 246 
* Sunset 
footnote 42 
Eclipse Lumber Company, Inc 95 NLRB 
164, 472, enf'd 22 LABOR CASES ‘ 67,248, 199 
F. (2d) 684 (CA-9, 1952) 
* Sealright Pacific, Ltd., 82 
Washington Coca-Cola Bottling 
NLRB, No. 104 
*” Western, Inc 
therein 
* Case cited at footnote 55 
United Mine Workers of America 1 
Coal Company, 259 U. S. 344 
268 U.S. 295, 299-305 (1925) 


( om pany, 


Line and Twine Company, cited at 


NLRB 271, 272 
Works 107 
note 4 


cited at footnote 60 


Cor 
onado 292-396 
(1921) 
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the cause of the strikers, will 
suffice to charge the parent 
strike. Nor will it avail 


that the 


with re 
sponsibility for the 
to show, in addition, object ot the 
strike 
parent 

While the 


liability on a 


was to promote certain policies of the 


Board has frequently imposed 
the 
has, on the 
with that of 
The 


affiliation has 


union for conduct of an 


} 


affiliate, its approac whole, not 


been inconsistent the Court in 


the Coronado cases inter 


mere tact Oo! 


union been rejected as a 


W hereve: a 


responsi 


vicarious liability 


ground ot 


union has been taxed with 


strike 


union or its 


parent 
bility for the w picketing activity of 


a subordinate agents, reliance 


has been placed, at least in part, on sucl 
factors (not present in the Coronado cases) 
participation of the 
of the 


attendant picketing for the 


aS the active parents 


strike ] 


conduct and 
attainment of a 


agents in the 
common goal of the parent and the affiliate 3 
bot! 
ike picketing 
strike 


supporting picketing 


unions cooperated tT) 


union called the 


horized 


Likewise, where a union placed an em 


ployer on an untair list, and its affiliate, in 


violation of 8(b)(4)(A), induced employees 


ra sul “un- 


found 


Dot] unions 


suc! inducement;" 


executed an illegal 


were 
and 
union union 
an employe while 
the contract, bot were 
of 8(b)(2) resulti 


violatior 


rceement 


habilitv in these cases to one 


ts of anothe Yr. the Board has 


principal 
but 


inv finding of a 
between the 

at both 

Phis 


application of a familiar 


unions, 
were engage d 


represented a 


General Electric Company, 94 NLRB 1260 
1263 

Sunset Line and Twine 
footnote 42, pp. 1513-1515 
cited at footnote 47, p. 977; Union Supply Com 
NLRB 436, 437-438; Tungsten Mining 
cited at footnote 53 
Cabinet Vanufacturing 
footnote 12. pp. 889, 891 
cited at 
Lumber Company, 
footnote 48, pp 55, 78 See ILWU 1 
Corporation, 19 LABOR CASES 
(2d) 177, 190 (CA-9, 1951), aff'd 

66,704, 342 U. S. 237 (1952) 
International Union, CIO, 105 
(8(b)(4)(A) violation) 
Construction Company, 82 


cited at 
Corporation 


Company, 
Cory 


pany, 9 
Corporation, 
Company, 
Kanawha 

footnote 


‘Smith 
cited at 
Coal 
32 p 
cited at 
Juneau Spruce 
© 66.328, 189 F 
20 LABOR CASES 

>Oil Workers 
NLRB, No. 1 

® Osterink 
228, 229-230 


Operators’ Association, 


1734 Trwin-Lyons 


NLRB 
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A loss to an employer resulting from 
a strike by employees is an insurable 
event, according to Opinion No. 330 
of the Attorney General of Nevada, 
issued May 4, 1954. The opinion 
also stated that the issuing of this 
type of insurance contract would not 
be contrary to the public interest. 





law, where two per 


embarkes n a common undertaking 


mm which the red control 


risk they might be deemed to 


in a “jomt venture,” it 


vould be liable for the torts contracts 


the other In tl d above in 

t venture, the 
explained its rea 
j 


for believing he unions involved 


shared in the cor and = the 


cCcononik 


lawtul 


risks of the un 


However 


theory 

bility 

court 

that 

vith a ke 
limited merely 


throug 


tive 


committed 
' 


was not responsib maduct by 


misc 
members of the committee 


there stated 


ILWU 94 


CASI 


Paul W. Speer, 98 NLRB 213, 214 
NLRB 1091, 1095-1096, enf'd LABOR 
* 68,187, 210 F. (2d 81 (CA-9, 1954) 

‘See Restatement of the Law of Torts (1939) 
191(g);: 48 Corpus Juris Secundum, p, 809 
rationale for 
doctrine 


these casé 
found 
inother to 


Perhaps a sounder 
than the “joint venture 
in the rue that who 
tort 
issistance to a 
resulting injury 


(1939) Sec 


may be 
induces 
commit a substantial encourage 
ment or 
liable for the 
the Law of 
ILWU 1 
footnote 74 
“” Di Giorgio Wine 
at footnote 41 
“| Perry 


or Bives 


tortfeasor is equally 


Restatement of 


Torts e76(a) See 


Juneau Spruce Corporation cited at 


Corporation v. NLRB, cited 


yrvell Company, cited at footnote 





“As to United [the international], the 
record clearly shows that responsible direc- 
tion and control of the strike remained in 
the Committee at all times . . at no time 
did United or its furnish financial 
assistance to the The 
shows that advice given by United’s repre- 
sentatives strike was furnished 
at the strikers and of the 
Committee, which remained free to accept 
Finally, the decision 
strike 


locals 
Committee. record 
during the 
request ot the 


or reject it 
re sted 
(Italics 


whether to continue or end the 
at all with the 
supplied.) 

While in cases in which it has 
found a joint Board 
erally not adverted to the test of 
ble direction and control” applied in_ the 
Perry Norvell case, it is not entirely 
that this test 


times Committe 


those 


venture the has gen 


“responsi- 


clear 


has been abandoned 


agent of one union 


direction of an 


Of course, where an 
immediate 


is liable for 


under the 
union, the latter 


acts 
his con 
without 


other 
duct on general pring iple S of agency, 
the aid of any “joint venture” concept.” 
Thus, where a union authorizes a business 
agent of an afliliate to engage in picketing 
of &(b)(4)(A), the first union 1s 
for the agent’s compliance with 


rule of respondeat 


violative 
responsibl 
its instructions, under the 
superior.” 


What Is Inducement? 


Section 8(b)(4) speaks of the inducement 
or encouragenient of employees ot any em 


ployer to strike or otherwise engage in a 
8: Washington Coca-Cola Bottling Works, cited 
at footnote 68 


cr Denver Construction 


Building and 
Trades, 82 NLRB 1195, 1196, 1216, enf. den. 18 
LABOR CASES * 65,949, 186 F. (2d) 326 (CA of 
D. C., 1950), rev'd by the case cited at footnot« 
26. In that case, the Board's Trial Examiner 
gratuitously relied on the joint venture concept 

“IBEW v,. NLRB, cited at footnote 30, p. 701 

* For example, see the case cited at footnotes 
26 and 30 With regard to unfair lists’’ as 
inducement, see p. 247 of the article cited at 
footnote 24 

* Santa Ana Lumber Company, cited at foot 
note 53, p. 942 

‘(rauman Company, cited at footnote 48 
but ef. Joliet Contractors Association v. NLRB, 
22 LABOR CASES { 67,387, 202 F. 2d 606, 608-609 
(CA-7, 1953), cert. den, 346 U. S. 824 (1953) 

“™ Kimsey Manufacturing Company, cited at 
footnote 51; Santa Ana Lumber Company 
cited at footnote 53, note 82 therein: Conway's 
Express, 87 NLRB 972, 980, enf'd 21 LABOR 
CASES § 66,836, 195 F. (2d) 906, 911 (CA-2, 1952); 
Consolidated Frame Company, 87 NLRB 1295 
1299 Sealright Pacific, Ltd., cited at footnote 
68, p. 272; Western, Inc., cited at footnote 60 
pp. 336, 356; Lewis Kariton, 91 NLRB 1295 
1299 
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concerted refusal to perform services. The 


Supreme Court has held that the words 


encourage as here used are 


include in 


“induce ot 


“broad enough to them every 


form of influence or persuasion.” ™ 


Such need not take the form 
of direct appeals to employees to refrain 
particular work, but may con 


Vicinity ot 


persuasion 
from doing 
sist merely in patrolling in the 
a place of employment with a sign declaring 
that a particular job or employer is unfair 

However, the 
trucks to 


mere trailing of an employ 
their 
premises for the 
latter’s identity is not 


er’s destination at another 


employer's purpose 
ascertaining the 
itself inducement: or 


latter's employees to refrain from handling 


encouragement of the 


materials delivered by the trucks.” 


To constitute inducement within — th: 
meaning of 8(b)(4), it is not necessary that 
appt al succeed in producing a 


work. It is 


the union’s 
strike or 
enough that the app al was made with that 


concerted refusal to 


purpose.” 


Who Are Employees? 


Section 8(b)(4) requires that the induces 
ment be of “employees of any employer 
‘J his provisiol “ accordingly, doe s not apply 


to appeals to persons other than employees 


Thus, appeals to employers™ or to supe 


are not proscribed. This is so even 
to the 

d” threat to 
1 threats are de 


visors ™ 
though the appeal employer carri 
an express ~ oF 

and even though suc 


within earshot of rank-and-file employees.” 


cited at footnote 88 
Arkansas Express, Inc., 92 NLRB 255, 265-266 
Corporation 102 NLRB, No 166 
Clyde M, Furr, 98 NLRB 1288. Supervisors are 
not “‘employees’’ under the act. See Sec, 2(3) 
and (11). It is immaterial that the 
are members of the respondent union (p 
Arkansas Express case) 

Arkansas Express, Inc., cited at footnote 89 
Schatte vu. International Alliance, 18 LABOR 
CASES ° 65,768 182 F (2d) 158 165 (CA-9 
1950), cert. den B30 S. 827, 885 (1950) 

Rabouin v. NLRB, 21 LABOR CASES { 66,836 
195 F (2d) 906 m2 <(CA-2 1952) Samuel 
Langer, 82 NLRB 1028 

Arkansas Express, Inc cited at 
89 Conway's Express, cited at footnote 

A fortiori, an appeal by a truch 
to an employer, in the presence 
of office who would not be called 
upon to join in any strike by the drivers, does 
not violate the act In the same case, in note 
19 at p. 1020, the Board adopted a finding by 
the trial examiner that the union's threat to an 
office clerk of the employer that he would get 
into trouble if a certain shipment was received 
from another employer was not unlawful, be 
cause the clerk had no duties in connection with 
the shipment 


‘Conway's Hapress, 


FerroCo 


supervisors 


266 of 


footnote 


drivers’ union 


employees 
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So, as the customers of an employer are 


not his “employees,” solicitation of such 


customers not to patronize him 1s _ not 


barred 

The 
‘employees of any employer” under 8(b)(4) 
the 1 
nonsupervisory 


problem of determining who aré 


act that certan 


1S complicated by even 


categories ot workers are 


the 
section 2(. ol 


ex¢ lude Ss 


excluded tf: statutory definition ot 


m 


‘employees mn the act 


Thus, that 
vidual 
to the Railway Labor 
8(b)(4) in the light of 
Board has held that app als t 
did not 

"oe ON 


+] 
His 


provision “any indi 


by an employer subject 


act, ¢« 


this 


employed 
onstruimns 
exe lusio1 . the 
oO employes Ss 
constitute 


ot 


of a railroad company 


inducement of “employees court 


appeals, however, rejected view 
While the Board's position seems closer t 
the letter of the Board did not 


seek Supreme ( this t 


statute, the 


ourt review ot aspect 


ast 


Concerted Refusal to Work 


In a number of 
8(b)(4)(A) and (B), the decision has 
the 


CasSeS arising under 


turned 


on whether activity in 


spond engaged, luc 


neage, 


’® NLRB wv Trade Chauffeurs, 20 LABOR 
CASES § 66,500. 191 F. (2d) 65. 68 (CA-2. 1951): 
Hoover Company, 90 NLRB 1614, 1615, enf'd as 
mod LABOR CASES 66,433, 191 F. (2d) 380 
(CA-6, 1951). Where a retail store has separate 
entrances for customers and for deliveries 
picketing of the delivery entrance with 
urging the public not to certain products 
in the made by a nonunion 
bakery constitute inducement of 
employees to refrain from performing 
(Capital Service, Inc. v. NLRB, 23 LABOR CASES 
f 67,615, 204 F 2d) 848 (CA-9, 1953), cert 
granted 24 LABOR CA * 68,088, 346 I Ss 
936 (1954), aff'd 25 LABOR ¢ 
Ss. Ct 1954); Capital 
1092 1093 Washington 
Works, cited at footnote 68.) However 
patronize’ picketing limited to 
used only by customers 
Service 1 VLRB not to 
of employees Crowley’s Will 
NLRB, No. 102, enf'd 24 LABOR 
208 F. (2d) 444 (CA-3, 1953) rhe 
of a entrance used both by customers 
by the and of supplier 
is inducement employees not to handle par 

the picket signs 

wveott of such 
Bottling 
Villing Company R4 
ground for Board 
railroad workers 
employer was 
company was not an em 
definition of that term in 
which excludes persons 

Labor Act This con 


Service 


20 


signs 
buy 
store because 
was held to 


services 


SES 
(tT S 
NLRB 


Bottling 


68,400 


10 


"ASES * 
Ine 


’ PF 
Coca-Cola 


Service, 
do not 
store entr 
was held in 
constitute inducement 
102 
© 67.959 
picketing 


ind 


inces 


Capital 


Company, 


CASES 


store 


employees of store its 


ticular goods, even though 
call for consumer 
(Washington Coca-Cola 
“" International Rice 
NLRB 360, 361 Another 
view in that case that tne 
iny 


only 


goods 
Works case.) 


the 


were not 
that the 
ployer 
Sec. 2( 
subject 


employees of 
railroad 
within the 
the act 
Railway 
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certed refusal t 


} 


course of ther employme 


meaning of 8(b)(4) 


It was 


yroup 
; 


weve! 


over 


em] 


irded as inducement 
: 


urt found 


; 


plovyees ot a custon 


ross th 


plant on their et D) 
late 8(b)(4)(A) 
peal did not call 


the 


ployment 


emplo 


yees I 


Board 
Neverthe les 
idhered 


clusion of the 
court ofl 
in subsequent cases 
definition of emp! 
act controls 8(b)(4)(A) 
87 NLRB 
104 NLRB 
road wv. Teamsters LABOI 
Supp. 640, 643 (DC Li 
d Nash lle Railroad 

21 LABOR CASI * 66,98 
Ala 1952 


ippe ils the 


its vie 
ine 
99 &9 


NO 


(DX 1952) 

International Rice 
NLRB, 18 LABOR ¢ 
(CA-5 rhe 
swayed by ae reluctance ) 
ondary 
a major segment of our 
"Soard, in 95 
remand of tl 


the 


ASES 


1950) court seems to 


aeny 


nst sec bovecotts o the I 


rhe NLRB 142 Tr 
courts e ¢ 
found 
violative of &ib)(4)0A) 

Denver Building 
2 NLRB 1195 


26 J 


picketing of Ut road 

ind 

and ¢ 

Council, & 1197 

t footnote liet ¢ 

99 NLRB 1391 130 

Western 

440 24% 
Building ( 


Direct Transit 


tnote 87 Cf 
In 91 NLRB 
Wadsworth 
NLRB 
NLRB 1715 
NLRB 1 
pany ( 


(1951) g 84 NLRB 


mpany 


wy 


Rice 

346 

The Boar 
same 
the 


us¢ 


International 
* 66 
tb) 
the 
ippeal to 
eged 


secondary 


"ASI 


ber 


ovet I ; a4 


‘in the 


in the 


' 
retusal 


Board 
¥ that 
») of the 
der, Ine 
Vv Sprys 
ntral Rail 
65,858 


has 


tne 


Louis 


Vo 


ymipany 1 


F. (2d) 21 
have been 
protection 
tilroad in 
the 
sue ind 


nte 
cepted 


premises 
Trades 


ted 


on 


ise ¢ 


octat 


d 





thinking of the Board 


courts 


effect on the 
federal 


little 
and the 

\ different 
refusal of a union to furnish workers to an 
be regarded 


lower 
question is raised by the 
employer. Can such 
“strike” when they 
Can they be held 


course ot 


persons 


as on have not yet been 
hired? 
to work “in the 
ment” before they have entered into any 
employment? The Board, with judicial ap 
proval, has answered both these questions 


found, 


to have refused 
their employ 


in the negative, and accordingly, 
that a union’s refusal to dispatch labor to 
an employer does not violate 8(b)(4)(A).” 
Cases arising 
under had to 
deal with the W hers 
an employer has agreed in advance that his 
handle 


In the so-called “hot cargo” 
R(D)(4)( A), the 
following 


Board has 
question 
employees may refuse to goods 
emanating from, or destined for, the plant 
of any employer involved in a labor dis 
pute, does the factethat his employees, in 
reliance on such agreement, trom 
such “hot 


“concerted refusal in the course 


abstain 


handling cargo” constitute a 
“strike” or 
of their employment to perform services” ¢ 
The Board and have taken the 
that the employees’ abstention 
does not fall within &(b)(4) 
may not be re 


“refusal” to 


the courts 
position 
Irom action 


because (1) action 
’* 101 


“strike or 


such 


garded as a 
handle 


sented 


employer has con 
action may 
handle 


goods since the 
thereto, 
equated with a 
course of employment within 
8(b)(4), since the duties 
employees involved, as defined by 
include work on “hot 


such 
refusal to 


and (2) 
not be 
goods in the 
the meaning of 
of the 
the contract, do not 


cargo 


foregoing view, it has 


\s against the 


been urged that, insofar as such contracts 


constitute consent by employers to be sub 
™ Joliet Contractors Association, cited at 
footnotes 87 and 97 

! Sec, 501(2) of the Taft-Hartley Act defines 
a ‘‘strike’’ as ‘‘any concerted stoppage of work 
by employees and any concerted slov/-down 
or other concerted interruption of operations 
by employees.”’ 

2 Conway's Express, cited at footnote 88; 
Pittsburgh Plate Glass Company, 105 NLRB 
No. 120; Madden v. Local 442, 24 LABOR CASES 
* 67,857, 114 F. Supp. 932 (DC Wis., 1953) 
In the Conway case, the Court of Appeals held 
that the fact that certain employers honored 
the hot cargo’ contract refusing to accept 
‘hot shipments, did not make the union 
guilty of a violation of 8(b)(4)(A) The court 
said on this” point “Consent in advance 
to honor a hot cargo clause is not the product 
of the union's forcing or requiring any employer 

to cease doing business with any other 
person.’' However, on the more pertinent ques 
tion of whether the union violated 8(b)(4)(A) 
by causing the employees to exercise their con- 
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jected to secondary boycotts, “hot cargo 


contracts are repugnant to the policy of the 
act and therefore invalid.” This argument 
assumes that the case is analogous to that 
of a waiver by an employee of his statutory 
participate in 


How 
of the 


rights, such as his right to 
the benefits of collective bargaining.’ 
ever, the position of the majority 
Board in the Conway case was, essentially, 
that no waiver of statutory 
protection was involved there, since 8(b)(4) 
against “strikes” 


there 


question of 


protects employers only 
work 
refusal 


and “refusals” to and can be 
no such 
particular 


excused his 


strike or with respect to 


work where an employer has 


advance Irom 
performing such work.” In other 


Board majority, it was 


employees in 
words, 


in the 


view of the 
| 


not a case of the employer consenting to 


a violation of the act but of there being 
first instance 


union’s conduct. 


no violation in the because 


of his consent to the 


Whatever the 
present Board is re 
ing the issue On March 9, 1954, in the 
UcAlh ter Transfer case”” the Board, at 
the request otf the employer in the 


merits of this view, it ap 


pears that the examin 


Cast 


heard oral argument on the question 
hot-cargo contract 
detense to a charge that the 


had l 8(b)(4)(A). 


violated 
quests for granted onl 


whether a Was a V: 
respondent 


union since re 
oral argument are 


sparingly, this action may presage a reversal 


or modification of the Conway doctrine 


tt 
ACCO} 


employer refuses to 
clause and the 
in retaliation. Would such a 
8(b)(4)(A)? The Board has left this ques 
tion Pa would be 
tantamount to a 
ployer cease doing business with any other 


Suppose al 
a hot-cargo union strikes 


strike violate 


, 
clause 
that the em 


open such a 


requirement 


employers who might become involved in 
tractual privilege not to handle the ‘‘hot cargo 
the court merely affirmed the Board without 
comment. See Sperry v. Building and Construc- 
tion Trades, 15 LABOR CASES { 64,836 (DC Kan., 
1948). Cf. Western &xrpress, Inc., cited at foot 
note 97, p. 341 Irvin J. Cooper, 101 NLRB 
1284, 1294 

See dissent 
way’s Express, cited at 

™ Such right has been 

able. (J. I. Case Company v. NLRB, 8& LaABorT 
Cases 51,173, 321 U. S. 323, 337 (1944).) 

Query also, whether there can be any 
forcing of the employer to cease doing business 
with X in violation of 8(b)(4)(A), if, by 
accepting a hot cargo clause, the employer has 
committed himself, in effect, not to do business 
with X? 

4 McAllister 

17-CC-18 Decision therein has not yet 

See Pittsburgh Plate Glass Company, cited 
at footnote 102, note 6 therein 


of Member Reynolds in Con 
footnote &8 


held not to be waiv- 


Inc., Case No 
issued 


Transfer, 
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labor dispute, it might be argued that demne¢ 


ast 


the object ot the strike Was to compel the ever, such a contention was rejected 


employer to cease doing business with such federal district court in the Meter 


other employers, and that the strike there man ci Chere, relying on 
re violated &(b)(4)(A) It would clause in an association-wide 
necessary, however, to overcome the employees of a group of m 
jection that the employers, to be boycotted retused to make deliveries 
under the hot-cz ) Ise, ould | rm plant of a s 
unidentified as of the time o } strike, F ught an imjune 
and, indeed, no occasion might 
for invoking the clause It would 
necessary to meet the contents 
a strike, involving a dispute over 
ditions of work 1 ruck plant, would 
constitute “primary” ri than “second 
actiol! 

Little has been rr written about the business firms 
intitrust implication 1f hot-cargo contracts made no profit, but, in fact 
As noted earlier in this article, one of the as a result of interruption 
few types of labor action still deemed plaintiff, and that competitiy 
be proscribed by the antitrust laws is the the turniture industry ha 
combining of labor with nonlabor groups by enforcement of the 
to secure a monopoly in a particular mat It may be said 
ket. Thus, ie Allen-Bradley case,” the court would hi: 
Supreme Court held that a union had vi had the 
lated the Sherman Act by combining wit! detendan 
a group of New York City business firms t 
to bar out-of-state firms trom competing tendency 


vith them As a result of this conspiracy a hot-cargo con 


wages and fi in the New York ¢ at competitors 


area had been raised to unconscionabl since he does 
levels Suppose that a union secures a ho pi ducts of, o 
cargo contract from a group of employers petitors, but only 
or from an employer association. It may suppliers. Accordi 
well be contended that, by thus combining court 

with a “nonlabor group” to embargo any seems 

employer whose plant may be struck during 

the term ot the contract, the union ha 


organized a cor Spiracy ol the kind con 


INDUSTRIAL 


blems on both side 


road of stability Maybe 


nterests 
themselves tagged by 
seekers as selling out to 
“\Mlanagers ot companies 

I relatio 

accused P| 

venuine 


ompany 


®’ See the article cited at footnote 24 »Meier & Pohimann Furniture 

* Allen-Bradley Company v. Local Union No. Gibbons, 24 LABOR CASES ° 67,872 

cited at footnote 6 Accord = 1 Em 1009 (DC Mo 1953) But see 
ploying Plasterers, 25 LABorR CASES © 68,204 Ward & Company 1 Terminal 
347 U. S. 186, 190 (1954) LABOR CASES © 67,713 (DC Ore., 19 
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By BENSON SOFFER 


Some Lessons of Our Recent 


Wi haven't there been any compre 
hensive and searching revaluations of 
our recent direct wage controls experience? 
Although it is find rea 
sons, it is very hard to find valid justifica- 
the dearth of such studies. Refusal 
the shortcomings of 
that may be ardent 
desire not to admit 
unpleasant facts, but even the low esteem 
in’ which now held cannot 
justify our refusing to readjust those con 


easy enough to 


tion tor 
to tace up to serious 
due to an 


program 
remember 


errors and 


controls are 
cepts, techniques and policies which have 
It is wishful think 
future 


been proven inadequate 


ing to believe in an emergency-tree 


and to deny that we may need to 
rapidly and without 
there is an opportunity 


reinmpose 
controls fore 


While 


direct 
warning. 


* While controls were in existence, a sub- 
literature accumulated on their opera- 
literature being concentrated on 
immediate problems, generally 
purpose We will not 
derive lessons from our past experience for 
future action from this type of literature 
Those who are interested in knowledge of 
controls for its own sake may refer to the 
official administrative histories archived by the 
government, and Ph. D. dissertations that will 
be produced at those universities willing to 
grant a degree for a good job in this area 
Inasmuch as this article is not concerned with 
a detailed ard accurate review of the literature 
I have avoided specific refer 
in their generality 


stantial 
tion, such 

specific and 
openly partisan in 


on wage controls, 
ences and dealt with ideas 
I would, therefore, acknowledge my indebted- 
ness to ideas expressed in a few articles 

(1) Sar Levitan’'s three articles in the Labor 
Law Journal: ‘Individual Wage Adjustments 
Under the WSB,"" September, 1953, p. 599; 
“Intraplant Inequities and Wage Controls,’ 
November, 1953, p. 744: and ‘‘Incentive Sys 
tems and Wage Controls,’" February, 19% 
p. 111 In the last-named article, at page 118 
Levitan concludes that there is a ‘need for 
advanced planning in the field of wage adminis- 
tration techniques prior to the imposition of 
direct wage controls.”’ 

(2) Clark Kerr's ‘‘Governmental Wage Re 
straints Their Limits and Uses in Emergen 
cies,’" Proceedings of the Fourth Annual Meeting 
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to prevent errors and time to discuss alterna 


tives, we should start converting our hind 


sight imto  toresight Development of 


must take its one of 


place as 
problems. This 


the hope that a fruitful 


foresight 


our “current” article has 


been motivated by 


discussion of our recent controls experience 


can be initiated by a definition of key 


substantive issues and by presenting some 


controversial conclusions on these issues 


This discussion is admittedly very general 


and sketchy.* 

the outset; 
concern, 
‘I here rore, 


Let me clarify one point at 
the future 
the WSB itself is not the issue 
we should not dismiss the problem we are 


here the 


is our major hence 


concerned with as did Congress 


of the industrial Relations Research Association, 
December, 1951, gives a realistic picture of the 
tripartite decision-making process 

(3) Arthur Ross’ ‘‘Lessons of Price and Wage 
and Financial Chron- 
has some interesting 
removal 


Commercial 
icle, January 1, 1953, p. 14 
remarks on the criteria for timing of 
and imposition of controls and views the recent 
experience in light of these criteria 

(4) In the symposium on wage control poli- 
cies of the WSB in Industrial and Labor Rela 
Review, January, 1954, there are some 
comments on wage policy, particu- 
that the WSB wage policy 
again in a serious future 
emergency See this author's ‘Cost 
of Living Wage Policy,’’ pp. 192-200, and Arthur 
Ross’ ‘Productivity and Wage Control, pp 
190-191 

(5) In the 


Controls,”’ 


tions 
interesting 
larly indicating 
should not be used 
especially 


symposium cited above, James 
Hill, of the New York Regional Board of the 
WSB, gives a rather graphic picture of one 
phase of the ambiguities, confusions and inter 
nal conflicts resulting from tripartitism ; 
bilization of Fringe Benefits,’’ pp. 221-235 
contrast, see this author's article (written 
collaboration with Allison D. Brown, Jr 
Wage Stabilization in the Airline Industry 
Journal of Air Law and Commerce, Summer 
1953, for the relatively effective and efficient 
operation of a nontripartite agency of the same 
program 
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appropfria 


man who protested against an 


writing of an administrative 


that the 


tion tor the 


history on the grounds history 


could be 

are concerned with finding out what lessons 

can be learned which may be useful in 

a future controls program 
] 

could be translated into concrete 

plans now? What 


by experience to be advisable in our general 
thinking on controls objectives and tech 


lessons 


revisions are indicated 


niques? 


We will 


how to have 


discuss whether we can /Jearn 


a more effective and acceptable 


controls program, not whether we _ will 


have the political sagacity, integrity and 


self-discipline to utilize such knowledg« 
Without such knowledge, 


unavailing 


good 


however 
intentions may prove 


hindsight may be useful for two 
reasons (1) We 


which will be 
and 


(ur 


may find in it rules of 


conduct useful guides during 
a tuture which can be de 
veloped into specific policies and decisions 
conditions that 
find con 


now 


program, 
only in the context of the 
will exist then; and (2) we may 
translated mto 
plans that can be prearranged for 
diate future 
in which 
interrelationship between rules of conduct 


clusions that can be 
imme 


application in any Situation 


wage controls are required. The 


and specific plans are indicated by our 
legislative experience 


] } 


By 1950, previous contre programs had 
model 


Py 


incorporated the 


established a workable 
Statute The 
1950 


fairly well 


for a controls Defense 


duction Act of 


Wage Controls 


written in one word—failure. We 


Which of these 


features ¢ at ule] (l) A 


techniques 


primary 


compre hensive 


\ } laud d ‘ 
vere nciude Was 


tensive (3) ¢ 


instances, specific controls 


cept in a tew | 


agencies or policies, but limited itself to 


detailing general objectives. (4) Congress 
did not 


Congress relied on the 


dictate the timing of controls 
administrative tech 
niques available to the executive as a means 
of overcoming the cumbersomeness of legis 
developing specifi 


lative techniques in 


organizational and = substantive controls 
policies 

Nevertheless, the serious political rift be 
and the les 


later reflected in amendments to the 


tween the executive slature was 


Statute 


which, on balance (1) hampe | id 
ministration of controls by creating a statu 


tory board with limited § functions, (2) 


weakened their omic effectiveness 


detailing specih olicies and 
overage 

Congression: instruc 
live 1 \ ad mad nsulhcient 
he WSB to keep the 


| 


attempts 


controls basi 


niques trom 
desires, and 
tween the 


invited sp 


attitucl 


unity 
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ot purpose and approach between the two 
condi 
Such 
action by 
will 


pressures 


major branches of government as 


tions and/or Congresses change unity 


will discourage divisive special 


interest groups and strengthen our 


ability to withstand for special 


+ 


But, in our analysis, this 
the 


tull control over the policy of wage 


privilege canno 


be done unless executive maintains 
stabili 
zation agencies at all times 


The 
at best, general guides requiring adapta 

the 
existing during a 
Although we 
controls 


above described “rules of conduct” 


are, 
tion to balance of 


specific political 


controls 
Wor kable 


failure to 


powe! future 
have a 


Statute, 


program 
model for a 
the 
lead to an inadequate statute and an ineffec 
unworkable controls program. It is 
much to expect ideal statutes 
perfect and 


abide by “rules of conduct” can readily 
tive or 
too and 
co-ordination be 
the government, 
to do a better job 
the 


cooperation 


tween various parts ofl 


can and will have 


than 


but we 


in this area done during 


Korean period 


Was 


Converting Hindsight 
into Concrete Plans 


The limited 
tains several extremely 


literature on controls con 
fruitful conclusions 
as to the timing of imposition and removal 
the that 


prepared when 


of controls, types of regulations 
immediate use 
Due to 
the 


of these conclusions com«e 


can be for 


controls are imposed, et space 


limitations, we discuss manner in 
which but a few 


Irom 


Call 


our recent controls experience, and 
how they can be translated now into specific 
future 


plans which will fit any emergency 


situation 

(1) Both the imposition and the removal of 
controls 
using 


unduly delayed. If we are to 


Were 


avoid controls when they are tore 


ineffectiveness, we must be 
them 


the need for them becomes apparent 


doomed to 
alter 
The 


passage 


prepared to impose very 


soon 


delay of several months between 
of the DPA and the imposition of 
upward 


and, 


controls 


permitted a general revision ot 


more importantly, 
the 
minimizing restraints of the 
that knew 
Not only was the prospect ot direct 
the for the 
initial inflationary movement, 
effects of the 


was finaliy developed were 


wages and prices 


ot pricing practices, for 
the 


everyone 


purposes ot 
direct con 
trols would be im 
posed, 
exaggerated 
but the 
controls 


controls reason 
anti 
inflationary policy 


that 
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minimized 


le ve Is and CSCdlad 


the 


because the existing wage 


tor devices were built into regulations 


It alse appears the continuation 


controls beyond conomic usefulness 


wage controls an: 


some bast relative to n 
controis which are worse than no cé 


at all 


We still hav leveloped no 


when we can 


criteria 


determining eliminate 


difficulty appe 
approach—that 1 

controlled, then evervone 

' 


controlled—which has generally beet 


educating ourselves 
belief, and 


piecemeal decont 


In addition to 
others away trom this 


mining how to balance 


and equity, we must also re-emphasize the 


importance of avoiding disparities in treat 
ment of various groups which are not made 
mobilization effort 


necessary by the 


(2) It ts clear that 
regulations should be prearranged 


certam pha es OF tht 
substantive 
imposition. This is especially 


a ot 


for immediate 


true in the are ‘housekeeping” and 


day-to 
tivel 


day wage practices, which are rela 


1 


technical and noncontroversial and 


require intelligent drafting and rapid im 


economic distortions are 

With 
recurrence of the I 
Korean period by the prolonged 
unintended freeze 


position if 


avoided some planning, 


avoid a damage wre 
during thé 
and arbitrary on changes 
grade 


] 


wellare 


in incentive, job evaluation, and in 


progression pension, insurance and 


plans 


Autonomous Tripartite Boards 
\ cruc ial 


experience that 


aspect of our recent 


been large ly 


the 


has 
optimum role 
the ws 
crucial 


iS a reassessment ot 


position of tripartitism in ge col 


The 


principles in 


trols organization importance 


of organizational precontrols 


planning has not been stressed, partly be 


must 


cause of a tacit assumption that we 


have 


tripartitism on the same basis as 


WSB, out of a 


the 


the and partly failure t 
effects of 
controls policy under 


the Korean 


justity 


realize tripartitism on wage 
the 
period. It 
the 
matters aS against 
The 


determined now 
the 


conditions exist 


ing in may be 


necessary to emphasis here on 


organizational basi 


criteria of wage policy basic wage 


policy cannot be without 
condi 


pro 


an understanding of economic 


tions existing controls 


restrictiy 


during a future 
d 


gram and the types an 


September, 1954 @ Labor Law Journal 





ols It is the 


tentior nomous tunctit 


4 tripartitism was a major cause of the 


unsatistactory wage control policy under the 


WSB, 


partitism 


and thi limiting the role 


will, in itself, 


probably 


an improy 1 al future 


program 
For 


define ” boards 


this article 


as boards 


partisan grouy oting power and are 


represented as such, thus excluding advisory 


committees, representation of union and 


industry officials in the status of full-time 


servants on the staff of a wage control 
and the like The 


had were composed 


tripartite boards 
t equal repre 
“industry,” “labor” (trade 


sentation ot union 


officials) and “public” members (generally 


arbitrators or mediators) 


but 
representatives 
they 


with 


Decisions are based on majority vote, 


the “industry” and “labor” 


possess a genuine veto 
risk the 
from the 
The 


“industry” 


power, if are 


willing to consequences of 


drawing board in order to gain 


their ends conflict of interest between 
“labor” 
pensate tor 
the “public” 


and members can com 
power 


the if 


some ot the bargaining 

members lack because or 
Only 
lic’ members are administering a firm policy 
handed down by the levels of the 
department 
the 


inability to withdraw when the “‘pub 
highest 
and wide 


Congress are the 


executive enjoying 


partisan 


support in 
members likely to alter their positions sub 
stantially to accept the “public” point of 
As mediators, 


to reconcile the 


“public” members gen 


View 
divergent 


erally strive posi 
tions of the partisan members, but if they 
fail they l f 


must side with one of the two 
groups in 


order to keep the 


Therefore, 


wave cor trol 


machinery in yublic 


members do not 


operation 


determine 


1 
' 

board policy 
1 


except when the differences between the 


varties are relatively small and are not 
iardened Hence, 
difficult to ce 
likely 


viewpoint and 


I 
} tripartite boards are rela 


ntrol and the policies of 


tively | 


such boards ar inconsistent 


with the lial eel 


“public” 


ner co! agencies 


nflicts of 
constantly 


Deci 


sions and policy statements favorable to this 


pe rvasive 
tripartite board 


internal col 


interest 
endanger Its esiveness 
and even administrative sa 
which the 
rable, are likely t oct 
{ ] nent ¢ : 


oO wipust 


1 
miitant party 
f decisions militant 
untave 


tterr 


Wage Controls 





Chronic high unemployment affects 
the economy like pernicious anemia. 
It dries up purchasing power, cuts 
sales, shrivels production and creates 
only this—a fertile field for Com- 
munist propaganda. 

—AFL News-Reporter 





titism hay 
maki 
T 
col flict 
union that | S¢ vho 
hould not run the agence 


mrivi 


unless this special I \ 


ejt, 
yields substantial compensating benefits for 
the general welfare, and unless the 


which alon 1 t re 


adminis 
tration 


sibility 


spon 
laintains 
the special privilege 
and industry asso 

, , 
Stantial influence 1 rth the ongeress and 
Further influence 


the executive department 

is a special privilege 
The burden 

the general welfare that 


t proof as to the benefits for 
result from tripas 
must rest on the 
partitism. They 
WSB operated autonomously 


control 


titism supporters of tri 


also cannot deny that the 
with minimal, 


and direction from above 
hey cannot produce proot ot benefits from 
the WSB experience Moreover: 
successful under the 
National War Labor Board does not impugn 
above conclusions. The NWLB 
id to work’ —he 


lie i¢ 


Ww any 


the re 
experience tripartite 


any 


ituatior t } 
above by "a ld 


verv little “ 


wel or 1 om 
the lirie 
untarism” 
in wage con | policy after the 
It appear iat there 1s 
ror atufte oO ous triparti 


principle 





“flexible” policies which the regional boards 
variously as between each 
board. If 


r¢ gional liberal 
boards, it creates strong influences tending 


may administer 


other and the national a particular 


board is more than other 


to loosen wage ceilings for all boards Ifa 
particular board is more restrictive than the 


others, liberalized by the 


its policies are 


when they are 
appealed to the board. Needless 


to say, the national board must tread softly 


reversal of its decisions 


national 


when it attempts to limit what the individual 
their 
regional board members (especially 


regional boards consider 
for the 
industry and labor 
trolled by their counterparts on the national 
The 
co-ordinated policy-making from below, and 


the 


prerogatives, 


members) are not con 


boards results are piecemeal and un- 
board for 
Regional 
decentralization on a tripartite basis is a¢ 
there have sub- 


intensified within 


the liberalization of wage ceilings 


pressures 


ceptable only when been 


stantial structural alterations — especially, 
strong policing weapons placed in the hands 
of an “all-public” group concerned with effi- 


cient and faithful execution of public policy 
The above considerations lead to the fol 
the appropriate 
tripartitism in a 


conclusions as to 
and 


Wape 


lowing 
scope structure of 


future controls agenc. 


(1) Even if it is almost certain that we 


would continue to have 
titism in the controls structure, we should ad- 


some form of tripar- 
just our concepts of the position of tripartite 
bodies and the role that tripartite units should 
that structure 
area of considerations 


perform in Have we so nar- 


rowed the involved 
be al ds 
the 
welfare” that 
the “special” 
If the 
have on 


in decision-making of the tripartite 


that we are limited to an area where 
conflict between the 
is, anti-inflationary 
the 


leverage 


“general 
policy and 
only 


interests are greatest’ 


effective the untons con- 
trols policy is their action on wage ceilings, 
all the upon them will 
force them to. fight for the 
loosening of restrictions on labor I;, how 
a tripartite advis 


all direct-controls 


pressures operating 


continually 


ever, unions were 
orv board at the 
policy-making level, part of their influence 
could he directed at holding down price 
ceilings In the latter action they might 
general interest and their particu 
They 


position 1 


part of 
ove;r 


serve the 


lar interest at the same time would 


whicl 


Kore al 


not be in the ambiguous 
they 


emergency period 


found themselves during the 


(2) On the side of functions of 


tite unit we must consider 


a tripar 
it would 
from 


whether 
divorce tripartitism 


controls It is 


not be wiser to 


the 
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administration of wage 


board is an in- 
It is 


that the 
administrative 


that the 


obvious tripartite 


ethcient instrument 


also clear pressures operating on 


| 


the members of the boards make them un- 


interested in the best administrative methods 


per se. They c: often expected to be 


pressured into an view 


opposite point o! 
ambiguities, to interfere, delay 


10 create and 


resist the processing ot cases on a purely 


nondiscriminatory basis. They cannot be 


responsibility for the ad 
ministration of controls under these circum- 


World War II, the NWLB 


handled almost all the cases and, ex 


expecte d to take 


stances In 
staff 
cept for which in- 


just 


dispute cases or cases 


volved broader considerations than wage 
a wage stabilization administrator 
the regulations. The excep- 
should be taken up by the 


with the stabil 


controls, 
could apply 
tional 


advisory 


cases 
board economic 


ization administrator at a level where their 


over-all implications could be considered 

These 
basis for discussion, and I do not pretend 
that | 


siderations 


conclusions are presented as a 
adequately developed the con 
and that support my 
I have merely pointed out the 
that our now- 


have 
evidence 
conclusions 
most significant evidence 
traditional acceptance of tripartite boards 
If this article stim- 
ulates a discussion of this point, it will have 


fulfilled its 


should be re-evaluated 


purpose 


Indirect Benefits of Revaluation 


Che history of intellectual discourse in the 
field of social sciences and law bears witness 
to the beneficial role, indeed the necessity, 
and 


our hidden value criteria, empirical data and 


of constantly questioning reappraising 


theoretical presuppositions—yvet the process 
of self-understanding and awareness is also 
discourse 

that its 


aspect of 


be lie ve 


the most neglected 


There is every reason to 


apply to a discussion such as has 


suggested he re on wave 
belabor the point 
a significant proportion 


benefits 
controls 


heen 


I need not any further 


than indicating what 


of our knowledge of wages, our general 


ideas on ware policy and our experiences 


in labor-management relations have occurred 


under controls, and where 


dominating or very important 


volved. Surely, here is where our colleagues 


who labor in the ivory towers can make an 


exceedingly valuable contribution, as they 


have 
although 


much as 1s needed or 


done on other questions in the past, 


they either as 
as much as we might 


[The End] 


never seem to do 


reasonably ¢ xpect of them 
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Decisions of Courts and 
Administrative Agencies 








ie ‘Taft 
duties 
organizatio 

subject i - TK St¢ 
unfair labo a chars More in 
strikers w lo not fulfill the requires 


the section are not entitled to reinstate 


The languag the sectio -— art, 
ambiguous that members of the Natior 
Labor Relations Board and the courts | 
had considerable difficulty in agreeing 


its interpretation Basically, the section 


ollowing re quirements 


(1) When a party 10 a2 labor 
wishes to modity or termimate 1 
notice must be served upon 
60 davs priot 1 xD 
there 1s no ¢ 

tinne 


terminate it 


be ta | 
such 


date 


Labor Relations 





the United States Supreme 


view of the decision, 


eted at No, 124 Phe 
was filed on June 7, 

The NLRB changes its mind.- 
Oil Company, 5 CCH Lapor Law Reports 
(4th Ed.) © 52,139, 109 NLRB, No. 106, the 


Board comple tely overturned the inte rpretation 


and. the 
petition tr 


1954 
In Lion 


of Section &(d)(4) adopted by its predecessors 


and established entirely new rules for parties 
wishing to exert stoppage pressure for the pur 


pose of changing an existing contract 


The key to the 8(d)(4) proviso, the Board 


was the 
terpretation ot 


said, phrase “expiration date.” In 


these words was held to be 
he solution to the enigma, permitting reduc 
tion of the problem to a mathematical formula 


Under the new rules, no stoppage to 


change a fixed-term contract is protected 


unless there is a modification clause, and 
after the stated modification 
lockout 


prot cted only 


then only 
date \ 


isting 


on o7 
strike or to change an ex 
contract 1s when 60 


been given prior to the 
date 
ate’ was defined for 


as follows 


days’ notice has 


avreement’s This “ex 


“expiration 
piratron ¢ various types 


ot contracts 


(1) Ina fixed-term contract without a modi- 
fication clause, the actual termination date 


(2) In a fixed-term contract with a modi 


fication clause, the earliest date on which 


modification or termination could be effective 


(3) In a contract containing an automat 
date on which 
effective 


renewal clause, the earliest 


modification or termination could be 


(4) In a 


any date (that is, 
a strike 


contract of indefinite duration, 
as 60 days’ notice 
1 lockout to change sucl 


time) 


sO long 
iS given, 
a contract is protected at any 


The new ruling makes no distinction be 


ware clause and a gen 


Also, the 


applies only to contracts which do not to 


tween a reopening 


eral modification claus: 


bid strikes 


Me mbe ts 
majority 


Chairman Farmer and Rodgers 
whicl 


Mem 


interpreta 


and Beeson constituted the 
put the Lion Oi! doctrine into effect 
clung to the old 
Statute in as 
facts of the Li 


ber Peterson 


+} +} 
reeing witli rie 


tion of the 


majority on the m Oil case 
extension of the 60-day 
1 


but dissented on 


waiting period to the termination ate « 
a fixed-term contract without 
He favored keeping the 60-day period 
as amaximum. Member Murdock dissented 
with both the result of the 


doctrine 


a modification 


clause 


case and the gen 


eral his position 1 
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tl l'mited Packinghouse case, 
R(d)(4) 


Stating 
only wh 
seek 


expiration 


the proviso of “applies 


parties to a fixed-term contract 


terminate or modify it upon 


when they seek to terminate 
mnitrac 1 | 


ible at will.” 


The subtleties.— 1! 
(J) case were rdere¢ 
NLRB. The de 
severely 


strike to change 


ctrinme 
restricts tli 
existing 


case would have been decided the same 


under the old Board doctrine but for 


different ason t as, perhaps, 


dence that 


lied with the new Board doctrine—certau 
they could not ha foreseen that the modifica 


1 


tion clause in mtract and the fortuitou 


circumsta hat notice was give precise 
modification u 


iobs 


60 days he d: for 
1 


ontract wou ave saved their 


Ame ricat 


straw-that-broke 


Meany of the 


took a 


President George 


Federation of Labor 


the-camel’s-back attitude toward the decisi 
the Board 


Citing it and previous decisions of 


} 


onsidered antilabor, he 1 


wl ich he ( larged, i 
effect, that the 


fast 


Kisenhower Administration 


plaving and loose with its campat: 


promises to be fair to organized labor 


On its face. doctrine partls 


contradicts the Fig ruling in / 


Vo. 3 v. NLRB 


+} 


ircuit 
Board distingu 
ind thi 


ie cases, however, « | grou 
adopt 
Board t« 


further indication 


construction of &(d) which we 
was not presented by the 
Court Perhaps a 
ard meant to follow the Eighth 
interpretation f the Statute 1s 
tations from Tat 
y to support 
chose the identica 
1 by the Eight ( 


VLRRB 


ircuit 


Extension of the doctrine.— Th: 
d not end its job of 
h the Lion O 
in Retail Cle 
Local N 1179, 
(4th ¢ 


if 


reinterpreting 
decision w day 

rks Internationa Is 

19FL, 5 CCH Lapor Law 
52,167, 109 NLRB 


' ' 
eral comp 


» 
REPORTS 
ance 


necessary he tore 


requires 
Mediati 


*( de ral 


within 


re. 


Retail ¢ 
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FMCS and was held to have 
labor retusal 
when it went on strike at the 
tl on 


committed 
to 
expiration 


untair practice bargain 


] 


e cooling peniod 


said 


Board 


part by the trial examiner, “that the 1 
ment notice t Mediation Servi 


] 
nis 
miiy 


luntat 


ary offer 


SLICCESS 
de vice wl 
utilize, 
tr Sectior 
overall purpose of that Sectior 
. requirement thé 
ute invite th 


is] 

cial s¢ I 
Government is no doubt collateral to the 
lor s by However 


the 


| | 
1 mrinmcip morti 
e principal partie 


i tegral scheme 


part ¢ 


1 
r achieving 
1) 


a higher de 


ective bargaining 


Employers May Query Workers 
on Union Status, NLRB Holds 
\ dramati 


le« tive 


the 


moment mn 


1 , ‘ 
Dargaining relationsi 


employer of an unorganized 


workers letter from 


| 
claiming to 1 t a ity 


demandiu 


major 
em] lovees and 


The 


natives it! in che 


emplove veral alter 
POSINE 


himself oper 


represents a ma} 


may demand that the 


rity 


tional 
test of 
elec 
He 
sentation 
+) He 


mect 


tion 


the union to fil 


(3) ask il¢ 
the NLRB 


may 


petition with 


may accede to the union’ 


with its officials and 


ney 
lective bargaining ab 
If he 


union’s 


reement 


has a ,ood faitl 


majoritv, he may 
and demand, and 


to make the 


talln 


next move 


a recent case, th 


| alternative 


permitted 


lawtu 


as 


Labor Relations 


rvice of the Federal 


ruling 1 Stand 
85 NLRB 13 


submit 1] 
impartial third 


employer's 
letter, ( 
ploye his office 
them 


thie 


question 


had joined 


joined the 


refused to negotiat 


Unfair labo 

| the 
employer had unlawfu 
and that he had 


ri rhits in 


brought by unior 


‘ 
\ 


i 
l] 
intertered 
I questioning them as 
membership 

The 
hecause 
employ 


union’s 


3 OO N 
sl 


rep 


LRB, 





though 
Inter- 
union 


that the questioning, even 
not isolated or casual, was lawful. 
rogation of workers as to “their 
membership or union activities, which, when 
viewed in the context in which the interroga 
tion occurred, falls short of interference or 
not unlawful,” the majority 


It held 


coercion, 1S 
said. 
“When such 
under proper 
“the fact that the 
does not, in itself, impart a coercive char 


conducted 
added, 


interrogation is systematic 


interrogation is 


safeguards,” it was 


acter to the interrogation.” 


That the Board has had a clear-cut change 
of heart on the issue is beyond question 
Nevertheless, the right to question workers 
about union affiliation was sharply limited 

“This 
grant employers a 
interrogation of their employees as to union 
affiliation or activity. Members of the 
majority have participated in a number of 
recent decisions in which we have joined in 
holding that interrogation 
were violative of the Act, and we reaffirm 
Therefore, any employer 
does so with 


decision does not by any means 


license to engage in 


certain acts of 
that position here 
who engages in interrogation 
notice that he risks a finding of unfair labor 
practices if the circumstances are such that 
his interrogation restrains or interferes with 
their rights 


employees in the exercise of 


the Act.” 


“The test,” the 
under all the circumstances, the interrogation 
restrain or interfere 


under 
3Joard said, “is whether, 
reasonably tends to 
with the employees in the exercise of rights 
guaranteed by the Act.” 


Members Murdock and Peterson reg 
strong dissent to the majority 


istered a 
“unsound” 


view, criticized as 
because it “ignores the realities of in 
dustrial life.” They added that “employe 
interrogation tends to implant in the mind 
of the employee the apprehension that the 
information in order 
and the fear that 


which was 


employer is seeking 
to affect his job security 


economic reprisal will follow the questioning.” 


The majority opinion included a reply to 
the dissent to the effect that the overwhelm 


court favo! 


authority was in 


ing weight of 
including six United 


of the majority 
States courts of appeals 


stand, 


The practical side.—Whether or not the 
Blue Flash rule is the boon to employers 
that it seen 
The specihe 


seem to be remains to be 
he rarely 


may 
may 


future dis 


issue in the case 


so isolated and pinpoimted in 
putes. Employers who question their workers 
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about union membership and related matters, 
therefore, continue to run the risk of com- 
mitting an unfair labor practice, however 
innocent their intentions may be. It is still 
true, as the dissenters in Blue Flash pointed 
out, that “the Act protects employees from 
invasion of their 


an innocent or ignorant 


rights as well as from an intended invasion.” 


Employer Groups May Lock Out 
to Combat *‘Whipsaw”’ Strikes 
Where a 
ployees of all members of a multiemployer 
strike against one 


single union represents em- 


association, an economic 


employer-member justifies an inference that 
many or all of 


the union intends to strike 


the employers, one at a time, and, to tore 


stall the threatened atomization of employer 
lockout of employees of all 


This 


Relations 


ompany, > 


solidarity, the 
association is lawful 
holding by the National Labor 
Board in Buffalo Linen Supply ¢ 
CCH Lasor LAw Reports (4th Ed.) § 52,128, 
109 NLRB, No. 69, 
former that such a 


taliatory and unlawful 


The 
strongly 
Company, 91 
1448 (1952), 
niture Company, 94 
NLRB 1016 (195 
ot these cases in 
LAW 
pages 
February, 


members of the 


sharply reverses its 


lockout 


stand Was fr¢ 


position of the Board was 
stated in Morand Brothers Beveraa 
NLRB 409 (1950), 99 NLRB 
Leonard d. b, a. Davis Fur 
NLRB 279 (1951), 100 


(See the 


previous 


and 


disc uSSIONS 


2) 
“| 


[LABOR 
1953; 


151, 


abor Relations,” 
489-492, July, 


1953: 


Jot RNAL, 
5608-569, 
1954 ) 

In the Davis Furniture 
States Court of Appeals for the 
took Board's 


"ASES 


pages 
August, page 
the United 
Ninth Ci 


view 


case, 


with the 
" 67,6089) 


issue 


cuit 


LABOR refused t 


and 


rhe 


said, 


force the order against the employer 


lockout Was 


because the 


court 
“whipsaw” 


privileged, the 
union’s threat to 
members of the employer 
association gne at a_ time rendered the 
lockout legal It added that the lait 
Hartley Act equated the right to 


lockout with the rig 


that is, to strike 


virtually 
ht to strike 

NILRB pro 
following the Ninth 
Board did not go so tar as to 
lockout corollary 
strike Buffalo 
Board find it 


issue.” Che 


Although in Buffalo Linen the 
fesses to be view ot the 
Circuit, the 
say the right to was a 
of the 
Linen 


unnecessary 


right to Upon the 
said, “we 


that 


facts, the 
to pass upon 
new rule was stated as follows 


in this case than 
the Davis 


“We have done no mort 
affirm the legal concept . in 
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Furniture case, which provides that a strike 
one employer-mem- 
unit 


by employees against 
multi-employer 
a threat of strike action 


employers, which threat, per se, 


ber of a bargaining 


constitutes against 
the other 
constitutes the type of 
problem at the plants of the nonstruck 
their re- 


economic or opera- 
tive 
employers which legally 


sort to a temporary lockout of employees.’ 


The Board did not the term “whiup- 
saw” as the Ninth Circuit did repeatedly 
in the Davis Furniture case. Instead, it re- 
to the “technique of 
exerting atomize the 
employer solidarity with fundamental 


justihes 


use 


ferred practice as the 


economic pressure to 
the 
aim of the multi-employer bargaining rela- 
“whipsaw” is such a 


will probably find a 


tionship.” However, 
colorful term that it 
permanent place in the 
lexicon of labor 


sometimes-strange 
(For a list of 
words and phrases that have special meaning 
in the field, see “Labor Terms” in 1 CCH 
LApor LAw Reports (4th Ed.) § 100.) 


relations 


A whipsaw is a saw which has teeth 
designed to cut on both forward and return 
extension, it “to defeat 


to lose, two different bets at 


strokes. By means 


in, or 
the in one play, as at faro; 
hence, to worst in two once.” In 
the field of corporate finance, the word has 
been used to describe the practice of causing 
to buy high and sell low, or 


cause 
Same turn or 


ways at 


a speculator 


vice versa 


Possible justification for use of the term 
in the context of the Davis Furniture and 
Buffalo Linen cases to describe the threatened 
one-at-a-time strikes against members of 
multiemployer associations can be gleaned 
from the following: A_ struck employer 
loses two ways. He loses profits and busi 
during the term of the strike; 
members of the asso- 


ness directly 
also, since the other 
ciation are his immediate 
customers must turn to them for the prod- 
dealt ssociation 


the 


competitors, his 


uct or service in by the a 


In other words, he gets it in neck 


coming and going 
Member Murdock dissented in the Buffalo 
loc kout, he 


breaking a 


said, was “for 
the 
there- 


Linen case. The 
the 
single plant of an employer 


purpose of strike at 
and was, 
fore, an unfair labor practice 

Although the new 


from the 


ruk i «< 

NLRB ’s previous 

lockout, it was an expected 

When the Ninth Circuit 

enforce the Davis Furniture 

Board’s logic: st 1 vished te 
] 


its ol 


departure view 


on the right to 


refused 


cling to d 


Labor Relations 


United 


time, he 


review of the decision in the States 
wever, 


Supreme Court By that 

Eisenhower appointees Farmer, Rodgers 
and Beeson had replaced the majority which 
had decided Phe Board 
refused to ask the Higl 


the case new 
review 
when next 


It was fairly obvious th 


issu¢ reached the 


ided substantially as 


decided Davis Furniture 


a case involving the 
Board, it would be 
the Ninth Cire 


That is exactly 


de« 


NLRB Relieves Business Buyers 
of Liability for Seller's Acts 
NLRB decision 


poli 
remedying 


A new 
agency's former 
liability for 
tices from the selle 
buyer if 


the SUCCESSOTI 


1 practices 


the uncorrect« 
In Symns Grocer Company and Idaho 
Wholesale Company, 5 CCH Lasor 
LAW Reports 92,112, 109 NLRB, 
No. 58, the reconsidered its 
ruling in the 
Reports (4th 
Board had 
violated the 
on April 13, 


Was 


Grocery 
(4th Ed ”q 
Board 
same case (2 CCH Lanor 
Ed.) § 12,311 (1954)) 
found that the employer 
act by c 
1951. On 
sold. It 


sale was not 


nduct tern 
) 


held 


July 
business 
though the 
seller’s responsibility un 


buyer had done nothing unlawtul, the 


was responsible for remedying 
labor f the ll 


It lle wed the 


practices oO 
usual Board 
in Alexander Milburn ( 
747 (1948). In Mii 
it the 


chaser ol! a 


urn ana 


rule was that even 


business was 


remedying his predecess 


practices if he bou 


knowledge of a I 


the seller on account 


practices, and f he 


the business with tl 
S< re and vith 


l-} ] 
i! MavpOr Policy 


After this rst « on in the 
United I 
Fenth Circuit held in Btrdsall-S kdale M 
f 940) Alle 
F. (2d 34 (1953), thi ere fac iat 


tT) rci 
pul 


e¢ stat our ‘ 1 ‘ tor the 


wr Company 


aset business 


a bo 


operate the busine Ss 


buyer 
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for remedying the 
The court 


Board’s order, 


with the responsibility 
unfair labor 
enforcement of the 
citing the United States Supreme Court 
decision in Regal Knitwear Company 7 
NLRB, 9 Lapor Cases 9 51,193, 324 U. S. 9 
(1945), as authority for its decision 


seller’s practices 


denied 


On reconsidering the case, the Board 
rejected the Alexander Milburn rule, citing 
the fact that it “lacks any statutory au- 
thority to make such a 
“No provision of the Act,” the Board said, 
impose the re- 


determination.” 
“authorizes the Board to 
sponsibility for remedying unfair labor prac- 
who did not 


tices on engage 


therein.” 


The 
was made in 
not a collusive 
the Board’s 


persons 


presupposes that the sale 
faith, that it 
employed to defeat 


new rule 


good and Was 


device 


ordet 


Three-Year Pact Bars Election 


A rival union’s petition to sever units of 
certain employees out of a production and 
unit at an aircralt 

company was barred by a 
three-year contract with than a year 
to run, the NILRB held recently. The rival 
unreasonably 


maintenance eastern 
manufacturing 


less 


attacked the contract as being 
long in the industry, but the Board disagreed 
in Republic Aviation Corporation, 5 CCH 
LABpor Law Reports (4th Ed.) % 52,137, 109 
NLRB, No. 89 


Member Rodgers 
dissented, that 

the establishment of a flat two-year 
which the Board could apply to all 


ts in all industries. 


Chairman Farmer and 
favored 
rule 


labor 


pointing out they 


contrac 


The 
long a contract can bar 
laid down by the 

Corporation, 102 


yardstick for determination of how 
a rival representa- 
Board 
NLRB 


bargain- 


Was 
in General Motors 
1140. The rule is that 
ing agreement for a period longer than two 
its tull term only if it can 
part of the 


tion petition 


a collective 


vears is a bar tor 
that “a 
industry concerned is covered by 


be shown substantial 
contracts 


with a similar term 


Board con luded in the 


facts that, 


“It is clear,” the 
Republic case, “trom 
viewed on a 
least 
been negotiated in a 
industry, 


record 
national or eastern 


1951, 3-year 


whether 
basis, at since 
contracts have 
stantial part of the 
that the instant 3-year contract is therefore 


of reasonable duration.’ 


segment 
sub 


aircratt and 
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NLRB Abandons Technicality 


When a collective bargaining agreement 
nears or reaches its termination date, the 
incumbent union, in addition to the problem 
ot negotiating a new contract, must tre- 
quently deal with the claim of a rival union 
that represents a majority of the 
employees. If the timely- 
that 1s, prior to the 
contract incumbent 
filed 


soard 


the rival 
rival claim is 
start of a new 


and the 


made 
between the 
employer—and a petition is with the 
National 
ten days of the 
Board will usually 


to test the 


Relations within 


the claim is made, the 


Labor 
date 
give the rival an oppor 


tunity incumbent's strength in a 


representation election 


Under the rule established in the General 
Electric X-Ray case (67 NLRB 997 (1946) ) 


the rival union must notify the employer 


that it represents a majority ot the employees, 


and then file its petition within ten days 


Paradoxically, the petition must indicate 


only that s0 per cent of the 
volved adhere to the 


employees in 


rival’s standard 


Board to deter 


whether or not 


The basic issue for the 


these situations 1s 


into by the 


mine in 


a contract entered incumbent 


and the employer will bar an election, It 


union makes its 
and at the proper 
lay 


within ten davs 


In a Associated Food Dis 
tributors, Inc., 5 CCH Lasor Law Reports 
(4th Ed.) 4 52,133, 109 NLRB, No. 86, the 
rival union gave notice and filed its petition 
had 
specifically State in its notice 
rity of the employees. The 


when the rival 


proper 
petition 


will not 


claim in the way 


time and files its 


recent case, 


at the proper time, but neglected to 


that it 


repre 


sented a may 


| union, there 


employer and the incumbent 


tore, maintained that a contract entered into 


the day after notice was given barred an 


ti 


election. 


The Board. abandoned the “majority” 


quirement of General I:lectric X-Ra 
technicality” and ordered 


held 


“unnecessary 


election to be within days 


The new rule “It is enough that 


employer be reasonably apprised that tl 


petitioner actively seeks to become the ex 


clusive bargaining representative, whether 


by notice of the outside umion’s assertion 


of a majority, by notice of its request for 


recognition or by notice of its intention to 


initiate a representation proceeding bet 


ft the 


this Board to challenge the position 


incumbent union.” 
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FLSA Mixup 


\ pertectly 
started a train of litigation re 
cently and found that 
he was in hot water as a violator of the Fair 


Labor Standards Act 


honest lLoutsiana wholesale 
meat dealer 


when it was over he 


rhe dealer paid his employees straight 
wages well above the minimum re 
FLSA He did not, however, 
them for overtime and, until 
February 4, 1953, did not keep records 
of hours worked and earnings as required 
by the act that date, he tried to 
comply with the law but failed to do so in 


connection with certain “incentive” payments 


veekly 
quired by the 
compensate 


Since 


dealer’s troubles grew out 
know his em 


Basically, the 
of the fact that he did not 
“engaged in commerce” or in 

comnierce’ 
under the act His 
intrastate. Also, 
came trom out- 
into his storage 


plovees were 
the “production ot goods 1or 


o as to bring them 
meat business was wholiy 
although most of his meat 
side the state, it was put 
rooms by supervisory personnel concerning 


whom no question involving the FLSA arose 


In the language of the court in Tilbury z 
Rogers, 26 Lapor Cases § 68,608 (DC La., 
1954), the act applied to the dealer as follows 


“Regularly and necessarily in the course 
of their employment, while preparing meats 
and meat cuts for defendant’s customers, 
his butchers and boners handle or otherwise 
work upon bones and other inedibles which 
are a part of the meats bought by defendant 
Defendant regularly 
directly or indi 
V ariou Ss 


packers 
and they go 
rectly interstate commerce in 
forms such as animal food, etc. The parties 
have stipulated that defendant knew, or had 
these by-products would 
be shipped extra-state without the 
stipulation, if defendant knew or had ‘rea 


from the 
sells 


these, 


into 


ason to believe, 
Even 


Wages . Hours 


grounds to anticipate’ and ve 


that these 


sonable 
think he did 
into commerce, the Act 

“This 


true, constitutes only 


inedibles would move 
would be applicable 
defendant's business, it 1s 
216 ot 1% of his total 
8.45% ot the 


part ol 


dollar volume of sales, and 
total 
that is not 
When the first 

was some question as to the applicability ot 
the FLSA to brought a 
declaratory ju al di 

trict court requesting a ruling that the FLSA 
did not apply to him He impleaded 12 of 
and the local and regional 


Hour and Public 


ay partment ot 


tonnage of meat products sold But 


the governing factor 


dealer heard that there 
his employee Ss he 


lyment action in fedet 


his employees 
directors of the W ave 
Division of the 


Two of the 


Contracts 
Lal | 
claimed for 


countel 


overtime pay, and at 
Then the Secretary of Lal 


the dealer in the ame court tor 


empl yees 
pe nalti 
torney’s fees 
sued 


furthes a 


permanent injunction 


leged violations of the ac vas | 


( laine 


that substantial overtime vinent vere 


1 


due tour ot the other eight 


employes 
employees were not m 


Alerted to his 
took steps to comply 
began a system of accurate 
He also began, in June, 1953 
his employees an extra $10 a 
“incentive” bonus. He did not claim that 
this ertime 
work, however 
trial, therefore, the 
though total payment made 
satisfied the statute, the employer was 
ble for under the act 
had not as such In fact, the 
extra pay discredit be 
cause it was added to the straight-time pay 


predicament, 

with the 

record 

to pay cacti 


week aS 


extra pay tor ov 


Whe n his case came 
} 
i 


amount Was 


ruled that « 


might 


court 


overtime because it 


been paid 
redounded to his 


for purposes of computing overtime owed 


Needless to say. the dealer lost his case 





Result: The dealer had to pay, in addi 
tion to whatever fees he paid his own attor 
neys, all amounts of overtime due, plus 5 
per cent from the due date of each payment 
as liquidated damages, and an attorney's 
fee of $350. The latter payment arose be 
cause one of the counterclaiming employees 
had hired an attorney who, the court said, 
“rode piggy back” on the arguments and 
briefs presented by the Secretary of Labor’s 
counsel 


result would have 
employe! 
first 


Sale 
been reached if the 
begun the litigation in the 
place he started the ball rolling 
toward his own defeat As Chief Judge 
Dawkins put it in his opinion in the case 
“Almost in Newton's third 
law of physics which holds that for every 


Perhaps the 
eventually 
had not 
Even so, 


point here is 


action there is an equal and opposite reaction.” 


What Price Overtime? 


Two workers were recently denied un- 
employment compensation because their jobs 
required them to work overtime and they 


walked off 


In one 
nonunion 
that he 


a union carpenter took a 
After two days, he learned 
required to work over- 
time but that he would not get time and 
half for the extra hours worked. He 

Later he refused an offer of the same 
In upholding 


case, 
job. 
would be 


one 
quit 
work for the same 
denial of unemployment compensation to the 
employee, the Colorado Supreme Court said, 
in Industrial Commission v. Wilbanks, CCH 
UNEMPLOYMENT INSURANCE Reports % 8107 
(Colo.), that he disqualified 
both he quit without 
good cause and because he had refused an 
offer of suitable employment. The 
said that the wage of $2 an hour paid the 
his type 


reason 


was properly 
because voluntarily 


court 


prevailing wage for 
loralitvy, and that any calcu 
to render 


man was the 

of work in the 
lation of overtime was too vague 
the conditions of employment substantially 
less favorable 


In the other case, the employee was a 
bartende: He 
ployer to work a double shift one day. He 
became tired and walked off the job The 
employer fired him for leaving the job, but 


later, in a letter to the Unemployment Com 


was required by his em 


pensation Bureau, said that he had been laid 
off due to lack of business The bartender 
applied for and was denied unemployment 
told the 


for his discharge 


compensation when the employer 


reason 


referee the actual 
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The worker appealed the ruling to the 
Lawrence County, Ohio Court of Common 
Pleas, but the refusal of compensation was 
upheld. The court said, in Frazer v. Sports 
man, CCH UNEMPLOYMENT INSURANCE RI 
ports © 8439 (Ohio), that the employee had 
furnished no grounds on which the ruling ot 
overturned 


the referee could be 


Back-Wage Pay Records 
Under FLSA Proposed 


An amendment to the Fair Labor Stand 
ards Act’s record-keeping regulations which 
would require employers to record their 
payments of back wages owed employees, 
when such payments were made under the 
supervision of the Wage-Hour Administra 
tor, was recently proposed by Acting Ad 
F. Granville Grimes, Jr. The 
super- 


ministrator 
act authorizes the 
vise the payment of back wages found duc 


administrator to 


under the statutory minimum wage or over- 
tine pay provisions of the FLSA. 


Experience has shown, it was announced, 
that it is necessary for the administrator 
to have available a record of such payments 
If adopted, the new regulation would re 
quire the employer to record on his own 
payroll or other pay records the amount 
of payment to each employee, the period 
covered and the date of payment. The em- 
ployer would also prepare a report of the 
receipt form provided by 
The original form would 
One copy 


payments on a 
the government. 
be filed with the 
would be furnished the employee and another 
filed bv the The amendment 
would apply to homeworkers as well as to 


administrator 
employer. 


other employers 


Interested have 30 days (the 
proposal was announced August 11) in which 
to submit their argu 


ments on the proposal to the administrator 


persons 


written views and 


Pay for Showering 
and Changing Clothes 


Workers in a battery manufacturing com 


chemicals de 


pany who handle noxious 


manded and won pay for time spent in 


putting on and removing special protective 


clothing and for bathing after work, in 


involving an interpretation 


Standards Act 


recent case 


the F 


The 


for the 


air Labor 


employees concerned were mn 
The Secretary 


a tederal district cou 


disputed time 


Labor filed a suit in 
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asking that the employer be forced to com 
the tor 
in accordance with the rates prescribed by 
the FLSA. (The FLSA requires that workers 
in interstate commerce he paid not less than 
and one half 


eight 


workers the disputed time 


pensate 


75 cents per hour tor 


per d 


, and time 
hours worked in 
4) pet 


excess ot ay 


and week.) 

In defense, 
of the Portal 
provides that 


the employer cited Section 4 
to-Portal Act of 1947 


“no employer shall he 


which 
subject 
to any liability or punishment under the 
Fair Labor Standards Act of 1938 


account of the of such employer to 


on 
failure 


pay an employee minimum wages, or to 


pay an employee overtime compensation, 


for or on account of wtivities which are 
preliminary to or postliminary to said principal 
activity o1 which either 
the 


which 


activities, occur 


prior to time on any particular work- 


day at such employee commences, 


or subsequent to the time on any particular 
at which he cease Ss, suc h pring ipal 


activities. 


workday 
aCtivity or 


The employer contended that the bathing 
and clothes-changing were preliminary and 
postliminary activities not compensable under 
the law. In Tobin v. Steiner, 23 LABOR ( 
{ 67,483, 111 F 546 (1953), the 


ruled in 


ASES 
Supp court 
favor of the However, 
there had 


difference of 


« mployee Ss 


because been “an honest and 


justifiable regarding 
the 


Was 


opinion 
law,” the 
| he 
half 
li 


it ‘ 


interpretation of the judgment 


not made retroactive 
entitled to 


working day «¢ 


employee S 


were for one hour 


1 
i 


pay pet 


ach trom t ite of the 


judgment 

On August 10, 
ot Appeals for the 
the judgment in 
Cases { 68,617 


the United 
Sixth ¢ 


States Court 
athirmed 
26, LLABOR 


bathing 


ircurt 
Mitchell 


the 


Sfemer 7 
Because and 
haz- 
the 


were 


required bv the 
the 
said, 


clothes-changing were 


ardous conditions nature of 
they 
the 


inherent in 
work, the 
activities “so closely 


which they 


emplovec ;" court 


resated to duties 
are employed to perform as to 
thereof and 


classed as ‘principal’ rather than 


constitute an integral part 
should be 
activities 


Portal-to 


‘postliminary’ 
the 


‘preliminary’ and 
within the 


Portal Act.’ 


Carbon-paper coaters denied bathing and 
clothes-changing pay.—An FLSA « 
similar to Stemer v. Mitchell decided 
the other way by a federal district court in 
August 17. It involved 
carbon pi 


Phey che 


eacl 


meaning of 


dase 
Was 
vorke rs 


(,eorgia o1 
1 


who coated anged 
clothes 
and bathed and changed clothes 


the end f the day Vhe 


ipel 
before beginning 


secretary 
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Dramatic evidence of the growth in 
welfare funds is contained in the 
single fact that in 1953 the Inter- 
national Ladies’ Garment Workers 
Union paid out benefits of more than 
$36,000,000 and had an income of 
$54,000,000. This one union in 1953 
paid out more than the combined 
affiliates of the A. F. of L. did in 
1938. —David Dubinsky 





attempted to the employer to pay the 


he 


it in the 


rorce 


workers for the time thus consumed 


detens¢ Vas the Same as th 


Siemer case—that the time in question was 


and postliminary 


Act 


exempt d 
the 


as preliminary 
Portal-to- Portal 


! 
under 


| ly the case per onally visited 


the factory and observed the 
He noted “Their clothes 
with dirt, 


smears ot 


men al 
were 

bodies 
ink, 
wn pleas ire, 
bath 


grime and their 


perspiration and and it 


apparent that, for their « 


and convenience, a and change 


] ‘ 
clothes was nec ssary 


Despite this, the judge said, such a bath 


and change was immaterial to the 
the He 


that there were no dangerous acids or other 


economic 


welfare of employer pointed out 


matter in the orkers’ hotny nor Was 


clothing necessary 


} 
any particular kind 


tion with their work 


Im connes 


He 


ments of le 


the 


concerning this 


concluded “From all of state 
Act, 


otherw ise, 


gislators 
gislative history 


that ¢ 


and from its le 


it seems clear ongress intended that 


the time expended by employees in was! 
I should not be « 


ing 


and changing clothes om 


pensable, where it was mm compel sable 


und custom prevailing nor un 
agreement between the parties 


tivities Oo thre empl Vees 


batl 5, 


duties 


compensat 
in changing 


utheastern Carl 


LABor Cases € 68,626 





Deny Defendants Details 
of Government's Charges 


In a criminal action charging owners of 
a hosiery manufacturing firm with violation 
of the overtime-pay and record-keeping re 
quirements of the Fair Labor Standards Act, 
the defendants were denied a request for a 
bill of particulars outlining the government’s 
case against them 

Information asked for included “a. what 
each of the employees 
worked on; b 
made 


machines 
Information 
dozens ot 


specihc 
named in the 
the number of 
weekly on each specified machine by each 
such employee; c. the maximum number of 
stockings the United States of 
could be made on 


stockings 


dozens of 
America claims 
machine, identifying each machine specifi 
cally; d. the calculations of 


the overtime records.” 


each 
basis for the 


In denying the defendants’ request, the 
that the accused had in their 
the means of ascertaining the 
information asked for. What the 
were really asking for, the opinion implied, 
details of the government's 
\ bill of particulars cannot 
be granted 1S requested to elicit 
evidence only.—l’. S. v. Barrows, 26 LaBor 
Cases § 68,612 (DC Del., 1954) 


court said 
possession 
accused 
were the cast 
them 
when it 


against 


Employer Stratagem Backfires 


Under 
allowed 
out loss of pay 


Missouri law, an employee 1s 


three with 


hours time off to vote 
The statute 


vote, 


requires that 


the worker be eligible to and that 
he must make a prior request for the time 
granted only when the 


three hours 


off, which must be 
polls are not 


when he is not working 


open Successive 

In a recent election the polls were ope 
until 7 P. M The working day 
of a certain employee ended at 4:30 P. M 
He asked fory time off to vote, and agre« 
with his employer to take his three hours from 
{to7 P.M satisfied tli 
statute, and the had 
to pay only one-half hour’s pay for time not 
—from 4 to 4:30 P.M 


regular 


This agreement 


employer would have 


worked 


Matters became complicated when the 
employer tried a stratagem to avoid 
the half-hour penalty. He closed the plant 
at 3:30 P. M. The Missouri Attorney 


asked to give an opinion on the 


even 


Gen 
eral was 
employer's liability, if any 

It is easy to conclude that the employe: 
owes the worker for the half 
4 to 4:30 P. M Does he, however, 


hour trom 


also 
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have to pay for the 3:30-4 P. M. period? 
Yes, the Attorney General ruled on June 14 
Any other 
allow an indirect 

The same opinion settled a case involving 


he said, would 


Statute 


construction, 
violation of the 
a similar arrangement between employe1 
and employee The worker 
titled to quit at 4 P. M. although his regular 
working day ended at 4:30 P. M In this 
case, the man actually punched the time 
clock at 4:04 P. M. The employer, curi 
ously, wished to deduct the four minutes 
from his wages. The Attorney General 
that the full half-hour’s had 
The statute required payment 
minutes not worked, and _ the 
paid for because it 


Was agalh en 


ruled wages 
to be paid 
for the 26 
four minutes had to be 
was working time 


Federal Wage-Hour Coverage 


The question of whether various groups 
of employees are or are not “engaged in 
commerce” or in the “production of goods 
so as to entitle them to the 
Labor Standards Act 


following 


for commerce” 
benefits of the Fair 
recent cases 


was at issue in the 


Livestock Dealer.- 
auctioning ot 


Employees of a deal 
er engaged in the livestock, 
a substantial portion of which was regularly 
held to be 
covered by the minimum wage and overtime 
pay provisions of the FLSA.—Mitchell v 
Bowman, 26 LAsor Cases % 68,606 (DC Ala.) 

Beer Truck Drivers.—The collection of 


empty bottles by truck drivers cot 
stitutes production of 


shipped out of the State, Was 


be cr 
mmerce 
brought 


warehouse by the 


goods for cé 


in imstances where the bottles are 


back to the 


drivers for eventual return to an out-of-state 


distributor's 


Despite this, however, the drivers 
entitled to overtime pay be 
employees within the 
FILSA’s Motor Carrier Act 
exemption.—) oung v,. Caldarera, d.b.a. Fal 
staff Distributing Company, 26 LABor CASES 
{| 68,607 (DC Ark.) 

Small ‘Loan Company. 
small loan company were 
FILSA merely 
employer operated in two other states. To 
be entitled to the benefits, the court 
work would have to be of 
Vitchell v. Bramlett, 
(DC Ala.) 


working on 


brewery 
were held not 
they were 


ot the 


Cause 


scope 


workers 
held not 
thei 


Ofttice 


ior a 
covered by the because 
“ihe 
law's 


said, their own 
nature 


ASES {| 68,592 


an interstate 
26 LABOR ¢ 

Carpenter.—A 
manufactured by a 


carpenter 
store-hxture 
entitled 


cabinets 
firm for sale in 
to the minimum and overtime wages speci 
fied in the FLSA.—Ruckoldt v. Geisler, 26 
LABor Cases § 68,550 (DC IIL.) 


other states was 
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Proposals... 
and ENACTMENTS 





New Federal Laws Enacted tem. Coverage is extended to abou 
million additional workers. The wag 


on which both taxes and benefits are hy 


shop on August 20. It passed much of the ured was raised from $3,600 to $4,200 and 


The Eighty-third Congress closed up 


Administration’ Q6% affecting | 
Administration’s program’ affecting em benefits were increased across the board 


plovers and employees in its closing weeks, Oe | ut” rupt hive veal Low Lf 

drop-o ot ou oO ars ot low o 
despite the tact that changes rhe aft 
Hartley Act were aborted earlier in the 


Senate \ brief résumé of the new laws 


no earnings In the computation of benefit 
was provided for, and provisions were 
: added freezing social security status during 
affecting labor follows. (The social security, periods of total disability rhe benefit 
railroad retirement and unemployment in crease is effective after August. 1954 


surance bills had not yet been signed into the other new provisions, including 
law at presstime. ) tended coverage, 5 1 effect January 
Internal Revenue Code.——The 1954 Reve 1955. Persons cor 


nue Code is the most monumental revision rst time include 


of the nation’s tax laws in history. Changes Self-employed professional pe 
in the law affect employee benefit planning, 3; certified, registered, 
especially in connection with the taxation of fu pri ing public 
annuity and accident and health benefits, { ra] dir ors: and engineer 
the taxation of recipients of lump-sum dis ver Self-employed physiciar 


1 1 


tributions under qualified annuity plans, and lentis osteopaths, 


taxation of an exempt trust’s own income practot naturop: 
\ major change affects retirement income 
“lit All persons overt 65, and those of 

age to the extent their income is fr 


a public retirement system (except fron (3) Employees of state 


mn 
he rmed torces) ret ; ax redit of 

the armed 1 ers | a tax ments under retirement system 
lowest-bracket rate of tax at present 20 

(4) Domestic workers in pr 


per cent) on retirement income up to $1,200 , 
casual laborers 


a vear This may reduce taxes as much as 
$240 a veat lo qualify, the taxpayer must (5) Ministers and membey 
have t least SHO0 in al n raer (except those emploves 
ars he widoy organizations) 

the exemption it (6) United State 
her husband would hav Other tax-exempt hy foreign subsidiarte 


pension income, such as socia 


] security pay é employe {/ 

ments and railroad retirement benefits, re vessels and aircraft 
a 19 : pees ne ~ 

duce he $1,200 . t the taxpayve is (7) Hlome worker 


under 7 : | amou of the exemption 1S 2) 


( Certain federal civilian empl 


reduce arn income in excess of $900 cept for Federal Home Loan Banl 
a year and for employees subject to tl 

Social security.—Amendments to the So- system of the Tennessee Valle, 
cial Security Act made important changes federal civilian employees 


in the old-age and survivors insurance sys- covered by either old-age 
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insurance or federal staff retirement 
tems are brought within the program after 
1954. The newly covered workers include 
temporary workers in the field services of 
the Post Office Department, census takers 
of the Bureau of the Census, civilian em- 
ployees of the Coast Guard Post Exchanges, 
employees paid on a contract or fee basis 
compensation is 


sys- 


and employees whose 
nominal, 

(9) Employees engaged in fishing and re- 
lated activities. Exceptions have been re- 
moved for employees engaged in the catching 
of fish, shellfish and other aquatic species 
(except salmon and halibut) either on shore 
or as officers or crew members of vessels 


of ten tons or less. 


Group insurance for federal workers.— 
Public Law 598, signed by President Ejisen- 
hower on August 17, authorizes group life 
insurance for civilian employees of the fed- 
eral government. 

Railroad retirement.—Retirement and un- 
employment benefits for workers covered 
by the Railroad Retirement Act have been 
substantially increased. 

Unemployment insurance. — Unemploy- 
ment insurance coverage has been extended, 
effective January 1, 1956, to firms employ- 
more persons instead of eight 


ing four or 
The provision al 


or more as at present 
lowing installment payments was repealed, 
effective January 1, 1955. As of the same 
date, states may allow reduced rates to em- 
ployers with one year of employment ex- 
perience. Coverage was extended to certain 
federal employees. 

Red unions.—Probably the most im- 
portant piece of labor legislation passed by the 
Eighty-third Congress stripped Communist 
infiitrated labor unions of all rights under 
the National Labor Relations Act. ‘The 
law provides for notification to the NLRB 
by the Subversive Activities Control Board 
whenever any labor organization is found 
to be Communist infiltrated. The union 
will then become ineligible to exe/cise any 
rights under the NLRA. The NLRB, when 
asked to do so by 20 per cent or more of 
the employees in the affected bargaining 
unit, will conduct an election “(A) for the 
selection of a representative thereof for 
collective bargaining purposes, and (B) to 
determine whether the employees thereof 
desire to rescind any authority previously 
granted to such labor organization.” The 
law also forbids any member of the Com- 
munist Party to hold office or employment 


with any labor organization or to represent 
any employer in any matter or proceeding 
under the NLRA. 

The law, signed by President Eisenhower 
on August 25, also deprived the Communist 
Party of the legal rights available to other 
The bill underwent last- 
conference before ap 


political parties 
minute changes in 
proval in its final form by the Congress. In 
an earlier version, it had made Communist 
Party membership a crime punishable by 
fines and imprisonment. The Administra- 
tion that portion of the 
measure because it was felt it would hamper 


was opposed to 
enforcement of such existing anti-Communist 
laws as the Smith Act under which a number 
of Communist officials have been imprisoned 

(The statute’s provisions 
unions are complex. For a thorough 
cussion explaining them, see 5 CCH Lasor 
Law Reports (4th Ed.) % 50,026.) 


pertaining to 
dis- 


Veto Raise for Federal Workers 


The bill passed by the Eighty-third Con- 
gress raising the pay of federal civilian 
employees by 5 per cent has been vetoed 
by President Reason: Con- 
gress had provided no funds out of which 
to pay for the raise. 

The President 
to veto the bill without 
day pocket-veto period to expire, so that 
federal employees would not be led to be 
lieve they were going to receive the increase 

The pocket veto is a sobriquet for nulli- 
President after the 


Eisenhower. 


announced his intention 


waiting for the ten 


fication of laws by the 
Congress has adjourned. Section 7 of Ar- 
ticle I of the Constitution of the United 
States provides in part: “Every Bill which 
shall have passed the House of Representa- 
tives and the Senate, shall, before it be- 
comes a Law, be presented to the President 
of the United States If any Bill shall 
not be returned by the President within 
ten Days (Sundays excepted) after it shall 
have been p-esented to him, the Same shall 
Law, in like Manner as if he had 
unless the their 


be a 
signed it, Congress by 
Adjournment prevent its Return, in which 
Case it shall not be a Law.” 

Under this provision, the President may 
veto a law after adjourns by 
simply ignoring it for ten days. 

30th AFL President George Meany 
CIO President Walter P. Reuther regis 
tered strong objections to the announced 
veto of the federal workers’ pay increase 


Congress 


and 
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Books ... Articles 





CURRENT LITERATURE 





in the Labor Field 





Laws Are Not Like Topsy 


The Legislative Process in Congress. George 
B. Galloway. Thomas Y. Crowell Company, 
432 Fourth Avenue, New York 16, New 
York. 1953. 689 pages. $6 

This book presents a systematic analysis 
and description of the process of making 
statutory law in Congress. 

Congress would save much valuable time 
by adopting a rule of relevancy in Senate 
debate, by electric voting in the House, and 
by holding joint hearings on similar bills. 
It could democratize its internal procedures 
by providing for majority clotures in the 
Senate, restoring the 2l-day rule in the 
House and liberalizing the House discharge 
rule. These are but some of the conclusions 
expressed by the author. 

Filibustering, says the author, is a term 
used to describe tactics of delay and ob- 
struction upon the floor of the Senate. “The 
word ‘filibusterer’ is derived from the Dutch, 
French, and Spanish words meaning ‘free- 
booter or buccaneer’. Its first legislative use 
in the United States is said to have occurred 
in the House of Representatives in 1853. In 
the course of a long speech on the Military 
Academy bill Congressman Abrabam W 
Venable of South Carolina had denounced 
the actions of American filibusterers (free- 
booters) in Cuba. His speech provoked 
Congressman Arnold G. Brown of Missis- 


sippi, who said 


“*When I saw my friend standing on the 
other side of the House filibustering, as I 
thought, against the United States, sur- 
rounded as he was by admiring Whigs, I 
did not know what to think.’ ee 

The author describes several experiences 
the Senate has had with filibusters, and he 
relates the enactment of the new cloture rule 


of 1949 
Books 


Under separate heading he details 


Articles 


the case against the filibuster: “Filibusters 


can paralyze the whole legislative process “i 
He presents equally and fairly arguments 
in defense of filibustering. “. [it] is 
justifiable as a means of preventing a major 
ity from trampling upon minority rights.” 


The national legislature is beset with many 
problems of internal mechanism which bring 
criticism and discontent with its perform 
ance. The detail is inundating, but Congress 
could reduce its almost intolerable work load 
by the delegation of all private legislation, 
by granting home rule to the District of 
Columbia and by expanding its professional 
staff aids on a merit basis 


The book is based largely on the author's 
experience and first-hand observations. Since 
1946 he has been senior specialist in Ameri 
can government on the staff of the Legisla 
Service in the Library of 


tive Reference 


Congress 


Making Law 


The Legislative Struggle. Bertram M. 
Gross. McGraw-Hill Book Company, Inc., 
330 West 42nd Street, New York, New 


York. 1953. 472 pages. $6.50 
Baffled by 
making process, the average American finds 


it difficult 
the accomplishments of the 


the complexities of the law 
to weigh the promises or ap 
praise Con 


gressional candidates who seek his vote 
He is easy prey for legislative double talk 
The lobbies of Capitol Hill teem with lawyers, 
public-relations men and ex-government of 
ficials who accomplish little except to wrest 
from gullible individuals, asso 


large rees 


ciations and corporations 
Nor is the average public 
the clue to the 
Many a well-meaning administrator 
, 
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official 
virtue of his 


given 
mystery by 


once 





for want of knowledge concerning currents 
and soundings, has steered a government 
program on the legislative rocks. 


In writing this book the author has drawn 
upon first-hand personal experiences which 
he had while serving as a staff advisor to 
various Senate committees and later as an 
official in the executive office of the Presi- 
dent. Throughout the various chapters, the 
author describes the use and misuse of the 
power of pressure. 


All in all, it is an interesting book which 
can serve to increase the practical knowl- 
edge of the lawmaking process. 


Civilian Soldiers 

Needed: A Civilian Reserve Planning 
Pamphlets No. 86. National Planning As- 
sociation, 1606 New Hampshire Avenue 
N. W., Washington, D. C. 1954. 49 pages 
$1. 

Immediate recruitment of a civilian re- 
serve of qualified executives and specialists, 
trained and willing to move promptly into 
government service if a crisis should call 
for the creation or expansion of emergency 
war agencies, is urged in this report released 
by the National Planning Association. 





ARTICLES 





Interunion Warfare ... The year 1947 
produced not only the Taft-Hartley Act, but 
a rash of state laws restricting union activity 
ight states, including California, adopted stat 

forbid jurisdictional strikes, 
total of 11 the number of 
to curtail 


utes designed to 
bringing to a 

states which had stoppages 
resulting from interunion squabbling. (The 
Delaware and Missouri were re 


pealed in 1949.) 


his article critical look at the 
California Jurisdictional Strike Act. The 
author's attitude is eminently objective. He 
sketches the situations in which employers 
as well as unions can cause jurisdictional 
strikes for and expresses his 
opinion as to the effectiveness of the statute 
in both kinds of dispute 


seen fit 


Statutes 


takes a 


selfish ends 


Che conclusion drawn is that while “some 
legislative control of activities arising out 
of such controversies is desirable” the type 
of statute California has adopted needs “a 
few procedural safeguards.”—Aaron, “The 
California Jurisdictional Strike Act,” South 
Review, April, 1954 


ern California Law 
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Labor and the Federal System April 
12, 1937, was a fateful day in the history of 
On that the United 
Court announced for the 


labor relations date 
States Supreme 
first time that Congress could constitution- 
ally take control of labor relations affecting 
interstate commerce from the states and 
turn it over to the 
Since then, there have been very few excep 


tions to the general trend of “‘centralization” 


federal government. 


of this power in federal hands 


This article is much more than the run-of 
the-mill plea for states’ rights. It points out 
that the Supreme Court has shown a lack 
federalism in our sys 
“the Court under 


federalism as an 


of understanding of 
The author says that 
estimates the 
afhrmative concept of government and as a 
element in American political thought 


tem 
power of 


basic 


Congress, he says, is in a much better 


position to solve the federalist problems of 


the nation than the Court: There are 
“extremely important reasons for preferring 
that Congress rather than the Court admin 
ister the federalist system in a field as com 
The allocation of 


must be worked out 


plex as labor relations 
power in such a field 
for each situation with careful consideration 
of a large number of economic, sociological, 
political and The 
legislative method is better adapted to the 
requirements of this type of thoughtful 
planning than is the judicial 
Hays, “Federalism and Labor 
the United States,” University of 
vania Law Review, June, 1954 


administrative factors 


method.”’- 
Relations in 
Pennsy! 


Unions in Politics . . . Section 304 of the 
Taft-Hartley Act is a criminal statute It 
forbids unions to make 
expenditure in connection with any election 
to any federal political office, or in connec 


any contribution or 


tion with any primary election or political 
held to candi 
Penalties as high 


convention or caucus select 
dates for any such office 
as $10,000 fine or two years’ imprisonment 
are provided for violators 

Is this a good law’ Generally, opinion is 
Same way it 


Hartley Act 


union 


divided on this question in the 
Taft 
favor it; 

This article, 


whole 
would 


is divided on the 

interests 
would 
director of research and edu 
takes the 


Employer 
interests denounce it 
written by the 
cation of the AFI in 


latter 


Hawaii, 


view 


Basically, the author's rea- 
sonable one He teels that 


responsibility toward the rank and file which 


position Is a 
unions have a 
includes all members of the po 


litical 
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vents unions from lending a helping hand 


toward achieving the goal of a better-in 


citizenry 
all the 


account,” he 


formed 
“W | el 


into 


taken 


would 


relevant factors are 
concludes, “there 
compelling reasons to either 
falling 
Fifth 


repeal or 


appear to he 
prohibitive statute as 
First 
alternatively to 


invalidate the 
within the bans of the and/or 
Amendments, or 
its all-pervasive pro 


full 


amend and supplant 


visions with legislation requiring and 


political contribu 


“Labor 


prompt publicity ot all 


tions and expenditures.” — Chang, 
Political Action and the Taft Hartley Act,” 


Nebraska Law Review, May, 1954 


More on the Garner Case. . 
collection o! the 


. This article 
includes an interesting 
decision in 

was held 


untair 


cases citing the Supreme Court 


Garner 7 Teamsters, in which it 


that a state court cannot enjoin an 


committed by a union against 
The 
case 18 ot tal 


that the 


labor practice 
interstate 

that the 
but 


some 


an employer in commerce 


author concludes 


reaching importance, it Is not 


world-shaking decision commentators 


have indicated 


l articlk folle ws; 


main prob 


An unusual comment in the 


submitted that the 
the 
expediting procedures before the 


Board lo 


procedures 


‘It is 
lem Garner decision is that of 


National 


about 


raised by 


Labor Relations speak 
admin 


teet! 


expediting before an 


istrative agency which is cut to the 


by current governmental ideas of economy 


is almost as hopeless as attempting to r 
tick 

Board 
appropriations to 


short 


strain the ebbing and flowing of the 


\ competently run and organized 
had by cutting 
that the 


necessary personnel and when many of tli 


cannot be 


such a level Board ts 


survived the economn 
that 
that 
and objective 


personnel as have 


siege are so fearful their survival | 


but of the 
to do 
both labor and management, now that stat« 


unable 


But 


moment they are 


a competent iob 


courts are to be denied jurisdiction in un 


fair labor practice would seem 


right to 
tacility be 


the state 


cases, 


have the demand 


that the gor 


ernment operated at least as 


expeditiously as system.”’—Shute 
“State Versus Federal Jurisdiction iW Lally 


Che Garner Case.” Mi r/ 
April, 1954 


Disputes 


Reviet 





THE DEVELOPING LAW—Continued from page 598 





Congress has never made a serious study of 
that But 


sensible governing 


how 
the 


are 


question can we write a 


law organization of 


labor unions until we prepared to an- 


swer that question 

Meanwhile, let us chant no dirge tor the 
shop or the 
both 


SUSCE ptible ot 
their 


closed union shop as such 


They 


inherently 


were sadly abused institutions 


tyrannical admin 


istration sut im day they were each 


the lesser of two evils: the public accepted 


then 


monopolistic character because they 


served to combat complete chaos in the 


crafts and the sweatshop in the industrially 


businesses lo the ex 
cl sed 
ability of a 


stand 


organized 
tent that 
involved the 


types ot 


the abolition oft the shop 
destruction of the 
and maintain 


ralit and ( the 


craft union to establis! 


ards for work at. the 
extent that the practical abolition of the 
ability 


combat the 


union shop involved destroying the 


of strict industrial untons to 


sweatshop with the weapon ol! standard 


labor costs (competitive parity), Congress 


may have gone too tat 
convinced, ( 
the 


compulsory-unton tracas 


ongress 


In any event, | am 


never understood that basic issue in 


volved in the was 


Books . Articles 


strict 


had 


the abolition of craft and 


industrial unionism 


unlonism 


These institutions 


around for a long time and 
least entitled to a 
the idea of craft 
standard labor 
middle of the 
should be 


of competing groups of employees to cl 


been 
decent burial 

standards and the idea 
costs have no place mn thie 


twentieth century and they 


wholly subordinated to the right 
they 

Not being 
that ut | 
written, I 


representatives 


a researcher ] wouldn't 


do know that today, as 


am engaging in a bitter 
union on behalf of a 


has laid down this battle line 


with a 
whicl 


Manas 


expect any more money until you 


organized those firms which file under« 


bids 


brought those 


ting against us, nor until you h: 


firms up to our 


ards!” strike is now in its 


but it will be recorded as a 
SUpPpoOseE the researchers 


the real score 


nyvress 


owes the 


question 
answet! lay oimvoly invading the 
[The End] 
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Rank and File 





News of Work 
and Working People 





Meetings of Labor Men 


Tenth Observance of National Employ 
the Physically Handicapped Week.—The 
President’s Committee on Employment of 
the Physically Handicapped has announced 
that NEPH Week will be observed this 


year from October 3 to 9. 


Association of State Mediation Agencies. 

The third annual meeting of the associa- 
tion will be held September 13 and 14 at 
Madison, Wisconsin The theme of the 
conference will be “Mediation in Action.” 
Panel discussion subjects are “State Emer 
gency Dispute Legislation in Action” and 
“Effective Application of Mediation.” 


Seventy-third Annual Convention of the 
AFL.—President George Meany of the 
AFL has issued the official call for the 
annual convention to be held in the Am- 
bassador Hotel in Los Angeles, beginning 
September 20. 

CIO Conventions.—September 9-11: New 
York State LUC, Ten Eyck Hotel, Albany, 
New York. September 10-11 Nebraska 
State IUC, Lincoln Hotel, Lincoln, Ne- 
braska. September 13-16: Gas, Coke and 
Chemical Workers, Jefferson Hotel, St. 
Louis, Missouri. September 13-18: Brewery 
Workers, Sheratoa-Cadillac Hotel, Detroit, 
Michigan Rubber Workers, Bradford 
Hotel, Boston, Massachusetts. September 
18-19: Missouri State IUC, Jefferson City, 
Missouri. September 20-24: United Steel- 
workers of America, Ambassador Hotel, 
Atlantic City, New Jersey September 
25-26: Oregon State IUC, Eugene, Oregon. 
September 27-October 1 IUE-CIO, Di- 
Lido Hotel, Miami Beach, Florida. 

Colorado State Federation of Labor.— 
The fifty-ninth annual convention of the 
state federation will be held at Denver Sep- 
tember 16-18 
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Annual Personnel Conference, Duke Uni- 
versity.—This year’s conference will be held 
at the university in Durham, North Caro- 
lina, September 16-17. 


Twelfth Annual Conference on Training 
in Business and Industry, Purdue Univer- 
sity.x—The conference will be held Septem- 
ber 29-October 1. Information may be 
obtained from Professor Harry S. Belman, 
conference chairman, Purdue University, 
West Lafayette, Indiana 


Tenth Anniversary, Industrial Relations 
Center, University of Minnesota.—Activities 
commemorating the tenth anniversary of 
one of the nation’s great industrial rela- 
tions centers for research, training and 
service, that of the University of Minnesota, 
will begin with an all-university convocation 
on October 14 and continue throughout the 
academic year. Actual birthday of the 
center is February 21. Two of the biggest 
events will be held next year: the seventh 
annual labor conference February 17-18 and 
the thirteenth annual industrial relations 
conference April 4-6. 


September 6 Is Labor Day 


America honors its working men and 
women with a gala holiday. 


The day set aside each year to honor the 
working men and women of America, Labor 
Dav, falls on September 6 this year. The 
date is a legal holiday wherever the Ameri- 
can flag flies. 
was the first state to make the 
date a legal holiday, in 1887. All other 
states have followed suit over the years, with 
W yoming the roster complete in 
1923 


Parades, picnics and other outings will be 


Oregon 


making 


held in celebration of the day 
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NLRB Solicitor Resigns 
Ida Klaus takes job as counsel to New 
York City Department of Labor. 
After 17 years on the legal staff of the 
| 


National Relations Board, including 
six years as the Board’s solicitor, Ida Klaus 


eabor 


has resigned to accept a position as counsel 
to the Department of Labor of the 
City of New York. Chairman Guy Farmer 
lauded her long and 
accepting her resignation on August 11 


new 


valuable service in 


Arbitrator Drafts Pension Plan 


Employer and union submit to arbitra- 
tion the problem of how to get plan 
that satisfies both. 

unusual arbitration 
+r decided, a New York employer 
representing his employees 


In one of the most 
cases CVE 
and the union 
recently submitted a dispute over a pension 
plan to arbitration with a stipulation that if 
the existing plan did not satisty the collec- 
tive bargaining agreement the arbitrator 
would provide a proper plan. It was held 
called for, and the 
arbitrator drafted included it in 
his 103-page decision in the case. The arbitra 
tor was Arthur Stark, Executive Secretary of 
the New York State Board of Mediation. 


The issues submitted to arbitration were 


that a new plan was 


one and 


as follows: 


(1) Has the company proposed a pension 
plan for its employees covered by the collec- 
tive bargaining agreement which provides 
benefits equivalent to those established and 
enjoyed by other employees under the pro- 
visions of the union’s pension plan? 


(2) If not, what plan shall be idopted to 


provide such equivalent benefits ? 

The parties stipulated that whatever plan 
award would be effective 
until October 31, 1956, 


resulted from the 
from January 1, 1954, 
subject to approval of approp’iate govern 
ment agencies 

The company involved in the case was a 
corporation with about 10,000 employees in 
32 states. It dealt with at least 50 local 
unions. In New York City, it had bargained 
collectively with the union since 1940. The 
contract involved in the dispute covered 
about 400 kitchen employees in 16 New 


York City restaurants 

The union in the case had a membership 
8,000 and afhiiated with a 
covering about 65,000 em 


of about was 


larger 


Rank and File 


group 


ployees. It had contracts with about 610 


employers covering 6,900 workers, 

The bargaining relationship between the 
parties was an exceptional one. In 14 years 
there had not been a strike. Negotiation 
differences were settled either by agreement 
or by arbitration. The union introduced the 
subject of pensions into its bargaining scheme 
in 1949, but did not make a formal demand 
on the industry until 1951. One group of 
employers agreed, in 1952, to make contri- 
butions to a pension fund. Meanwhile, de- 
tails of a pension plan were worked out 
and submitted to the Internal Revenue 
Bureau for approval. (Such plans musi be 
so approved to be eligible for tax exemp- 
tions under the Revenue Code.) The plan 
eventually arrived at was accepted by both 
the union and the employer group 


In March, 1953, the employer involved in 


the case was asked to become a party to 


the adopted plan. The request was refused 
Negotiations with the this and 
other questions reached an and 
the parties asked the New York State Board 


of Mediation for assistance 


union on 


Wnpasse, 


strike 


were the key 


was made, and a 


Pensions 


Little 
threatened 
company offered to establish its 


progress 
was 
issue, The 
own plan, but adamantly refused to violate 
its time-honored principle of never engaging 
with othe 


in any type of joint bargaining 


firms in the industry 


The union said that its chief concern was 
with the transfer of credits and insisted that 
its members be permitted to “travel” back 
and forth between the 
employers without forfeiting pension rights 
No plan which did not contain such a pro- 
posal would be agreed to, the union said. 
1953, the deadlock 
a memorandum of 


company and other 


On March 27, was 


broken. The parties signed 
agreement which provided, in part, as 
agrees that subject to the 


follows 
‘The Employer 
approval of appropriate governmental agencies 
it will propose a ion plan for its em 
agreement to be 
January 1, 1954, 


benefits equivale nt to 


pioyees covered by this 
effective on and after 
shall 


benefits 


comic 
which provide 
established and enjoyed by 


of the 


other employees under the 


Plan.” 


provisions 
Union’s Pension 
The memorandum also provided for ar 
they 


come to terms on a plan 


bitration in the event were unable to 


which faced the 
submitted to 


LDasically, then, the issue 


arbitrator when the case was 


him was whether or not the plan proposed 
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When the presswork on a printing 
job has been compieted, much work 
remains to be done. The picture 
shows a typical bindery in which the 
printed sheets of paper are folded, 
gathered and trimmed. The pages 
may be separate or in pamphlet 
form, in which case they may later 
be stapled into magazine form or 
bound as books. 





by the employer did in fact give the em 
ployees the benefits equivalent to those pro- 
vided for in the plan in effect between the 
union and the employer group. The em- 
ployer said it did. The union said it did not. 


After seven days of hearings over a period 
two months, the testimony 
“Both Company and Union,” 


“were ably represented 


of more than 
was complete 
the arbitrator 
by counsel and full opportunity 
for the presentation of all pertinent evidence 


Expert witnesses appeared 


said, 
was granted 


and argument 
for each party and helped substanially in 
the presentation of their respective cases.” 
After exhaustive 
raised by the parties and a careful clause-by 


discussion of the issues 
clause comparison of the company plan and 
the union plan, the arbitrator came to the 
conclusion that the union was right in main- 
taining that the company plan did “protect 
service credits of employees who shift their 
employment.” 


The following conclusion of the opinion 
vives an indication of the thoroughness of 


the job done by the arbitrator 
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“This has not been a simple case 
rights and benefits is 


It would have been easy 


acing equities, 

skull creasing job 
Arbitrator to have ordered the Com 
pany to join the Union Plan With one 
stroke this would have ‘solved’ all problems 


And, at | 


least in the day-to-day 
pension 


tor the 


ope rations 


administration, it would have 


eliminated many foreseeable difficulties 


“T have chosen the ‘hard way’, because it 
seemed called for by all the evidence Chis 
vill mean that there will be problems to 
face, some that can be anticipated, others 
unexpected Few problems, however, are 
insoluble; I have great faith in the ingenuity 
and resourcefulness of the representatives 
of both 
advisors, so that 
Plan will totter or 


parties, their counsel and 
I am not fearful that this 


fall. 


pension 


lew 

‘To my knowledge the [new] Pen- 
sion Plan will be unique in the pension field 
the only single-employer plan with benefits 
related directly to a multi-employer plan 
and providing for pro-rata vesting rights 
It thus represents a pioneering effort and 
will undoubtedly be looked upon with in 
terest by all persons concerned with pension 
planning.” 

What the arbitrator 
way” was that he had drafted an entirely new 
pension plan for the parties and incorporated 


meant by the “hard 


it in his opinion with an order to the com 


pany to adopt it. The plan is 31 pages long 


It could be said that the controversy was 
settled to the satisfaction of both sides, al 
though neither received everything it wanted 
The union would have preferred to have the 
company forced under its multiemployer 
plan; the company would have preferred to 
Neither, however, 
successfully 


have its own plan stand. 
lost the case. The employer 
avoided having to participate in a plan with 
multiemployer groups; the union gained its 
point of getting a plan which would allow 
within the 


change jobs 


without 


its members to 


restaurant industry losing pension 
credits 

(Much ot the above discussion, including 
parts not enclosed in quotation marks, has 
taken from the 


opinion. ) 


been directly arbitrator's 


NLRB Quarterly Report 


Case handling speeded up in 1954's 
second quarter, Board reports. 


Handling of both representation and un 
fair practice cases was speeded up by the 
National Labor Relations 
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Joard in the sec 
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ond quarter of 1954, according to the Board's 


statistical summary for the period 


\ total of 1,217 collective bargaining elec 


trons was concluded, as compared with 913 


in the preceding three months Unions 


63 


which the result was conclusive 


won 772 o1 per cent of the elections im 


Decisions handed down by the Board in 
the totaled 486, 32 
the previous quarter. Unfair practice deci 
trom to 8&6; 
case decisions from 393 to 400 


Phe 


General 


quartet more than in 


sions rose 63 representation 


number of complaints issued by the 
Counsel 144 to 168 
filed against 


employers, 38 against unions and 22 against 


increased from 


108 were based on charges 


both employers and unions 


At the 


vpes were 


all 


Various 


June, 4,394 cases of 
pending 


end ot 
disposition at 
the Board 
labor 


procedural levels of hese in 


cluded 


even 


2,672 untair practice charges, 
and 1,715 
petitions tor various types of representation 
The latter group was made up 


of 1,613 election requests and 102 decertifi 


deauthorization petitions 


elections 


cation petitions 


acceleration of 
behind in handling 
of pending decisions. At the end of June, 
1954, 63] were pending decision by 
Board members At the the first 
the only cases were 


pe nding de cision 


Despite the work, the 


vaard was falling its 


CadCS 


end of 


quarter ol Vear, 35 


AFL Acts to Halt Internal 
Jurisdictional Struggles 


Intra-AFL raiding is target of program 
to be submitted to convention. 


\ program designed to halt jurisdictional 
afhliated the 
Federation of been 
the executive council of the 
and be submitted to the 
convention tor ratinca- 
September 


unions of 
Labor 


strite among 


American has 
approved by 
federation will 
AFL 
tion The convention 
20 in Los Angeles 


next national 


begins 


According to AFI President 
Meany, the plan is intended to prevent jur 
than 
Fach union 


Geo! ( 


isdictional arguments rather solve 


they 
Sign of 


them after arise will be 


free to refuse to sign the no-raiding 


pact if the convention approves it. Basical 


ly, the plan provides for arbitration of 


jurisdictional differences 


the 


As approved by 


executive council, it would not apply to 


disputes between unions already bound by 


Rank and File 


of the previous quarter the index was 


other agreements tor the solution of juris 


diction problems 


Another 


convention 


Suggest compulsory audit. 
posal to be 


pro 
for 
approval would require a mandatory annual 
audit of the books of all tederal 
afhliated the AFI 

about 200,000 members in 800 such unions 
The audits would check on 
along with all other funds 


submitted to the 


unions di 


rectly with Chere are 


funds 


local 


weltare 
ot the 


unions 


the 


that the 


In announcing audit proposal, Presi 
Meany AFL had 
power to step im and act if the audits she 


the 


dent said iull 


anything amiss in affairs of a union 


Unions Discuss Merger 


CIO Oil Workers and Chemical Workers 
may join forces. 


\ proposed constitution under which thi 
Oil Workers and Chemical Workers unions 


both CIO, would merge has been appre ved 


by a rank-and-file committee composed ot 


members of the 


‘J he 


ented 


two groups 
will be 
the 


nion iW 


will be 


proposed constitution 
to the convention ot 

and Chemical Workers | 
on September 13 It 
the Oil Workers convention in 
November 15. Finally, 
with the approval of the two convention it 
will be 
both 


determined 


pre 
Coke 


(sas, 
ot 
pres¢ nted to 
Cleveland 


on if the plan meet 


presented to a merger convention ot 
' 


unions at a time ana place not yet 


Details of the constitutional provision 


agreed upon were not announced 


Auto Wages Up One Cent 


Cost-of-living increase entitles hourly 
rated workers to pay boost. 


hour 
375,000 


An upward revision of one cent per 


in the cost-«i-living allowance to 


hourly rated employees resulting 


Bure Labor 
Inde x has been announced 


Motors Corp 


irom im 
in the statist 


Price 


Cseneral 


creases 


au ofl 
Consumet 
the 


by ration 


Under the company’s wage formula, wage 


reviewed quarterly and adjusted in line 


WdeN At the 


Ale 


ith alterations in the end 


114.6; 


in July it had up to 115.2 


Wri 


increase was to be effective with 


September ] 


period after | under 


terms of the collective bargaining agree 


It will bring to a total of seven cents an 
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hour the allowance paid under the escalator 
clause. 

Approximately 104,000 eligible salaried 
employees also received an equivalent in- 
crease of $5 in their quarterly cost-of-living 
allowance. The amount will bring their 
total allowance to $35 for the final quarter 
of this year. 

The Ford Motor Company said that 
130,000 hourly paid employees and 43,000 
salaried workers would get increases due to 
the rise in the cost of living. 


AFL Hires New Broadcaster 


Flannery replaces Edwards, who re- 
signed after differing with union heads. 


Harry W. Flannery has replaced Frank 
Edwards as broadcaster of the AFL- 
sponsored daily network radio program. A 
correspondent for 
Edwards 


former foreign radio 
CBS, Flannery had filled in for 
on the program during vacation 
He is also a former editor of the federa 


weekly, the AFL. News 


periods. 


tion’s official 
Reporter 

The resignation of Edwards, who had 
handled the since start 
several years ago, was caused by a differ 
over contents of the pro 


broadcasts their 


ence ot 
grams, which consist of editorialized comment 


AFL President 


opinion 


as well as newscasting 
George Meany that Edwards had re 
sisted the assignment of an editor with 
authority to control the substance of the 
program scripts 


said 


A similar program sponsored by the 
CIO features veteran newscaster John W. 


Vandercook 


Employers Advised 
on Child Labor Law 


Work permits and age certificates help 
cut down FLSA violations. 


Employers who obtain work permits or 
age certificates for young people they hire 
to run afoul of the child labor 
provisions of the Fair Labor Standards 
Act, according to Secretary of Labor James 
P. Mitchell. Employers who complied with 
child labor regulations had such permits o1 
certificates for 85 per cent of their young 
workers, compared with 31 per cent for 
those found violating the law, Mitchell an- 


are unlikely 


nounced recently. 
The employment 
has been found to be so effective in prevent 
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certification program 


Labor 
agree 


that the 
new 


ing child labor violations 


Department has entered into 
ments with 44 states, the District of Columbia, 
Hawaii and Puerto their 
work permits or age certificates as evidence 


under the FLSA during the coming 


Rico to accept 
ot age 


year. 


House Gets Tax Returns 
for Pension Study 


President Eisenhower allows committee 
to see returns to explore abuses in 
fund-handling. 


The President has granted permission to 
income and certain other tax re 
House 
its investigation of 
funds covered by 
agreements. The President had 
such an investigation in his January 11 mes 
labor-management 


examine 


turns to the Committee for 


Labor 
welfare and 


collective 


pension 
bargaining 
asked for 


sage to Congress on 
relations. The permission expires when the 


kighty-third Congress leaves office 


Labor Turnover Steadies 
as July Hiring Slackens 


Layoff and quit rate for July unchanged 
from June, but new employment de- 
clines. 


rhe factory hiring rate declined season- 
ally in July, and labor turnover reports for 
the month showed that the layoff rate and 


quit rate remained unchanged from June 
The drop in hiring from 35 per 1,000 em 
ployees in June to 30 in July was said by 
the Bureau of Labor Statistics to have been 
due to summer vacation and inventory shut 
downs, and work in several in- 
(See “ and “Strikes” 
Economy” at this 


stoppages 
| abor Force” 
page 594 of 


dustries 

in “The 

JOURNAL. ) 
Most marfufacturing industries, except to 


and electrical machinery, 
some decline In 


BLS said 


bac Oo, appal el 


showed hiring over the 


month, the 

The July factory layoff rate 
1,000 employees, the same as in June I 
industry 
layoff was in ling with 
expectations. In a few influstries layoffs 
slightly 


was 17 per 


most manutacturing groups the 


situation seasonal 
decreased more than usual 


The factory quit rate was 11 per 1,000 
workers in July, making it unchanged for 
eight straight months. The was the 


lowest for quits of any July in recent years 


level 
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The Cover: 


Since Men Learned Print .. . 


CoN! 
No NIGHT is wholly black,” 


said Christopher Morley, “since men learned print.” Histori 
ans and authorities in related sciences agree that a human 
society must meet certain clementary requirements before it 
can be labeled a “civilization.”” One such sine gua non is a writ 
ten language. As a civilization progresses, literacy in its lan 
guage spreads. It is probably more than coincidence that as 
modern industrial nations have raised the living standards of 
their people more and more, illiteracy has become rarer at 
about the same rate. From this point of view, the inventor of 
printing may have done more than begin the publishing in 
dustry—he may have laid the foundation for the entire 
industrial revolution. 


Hanp IN HAND with printing 
as a vehicle for promoting the widespread communication of 
ideas is typography—the art of printing with type. The com 
positor—the man who puts together the letters to make the 
words—began his craft centuries ago, skillfully but laboriously 
choosing letters one at a time and setting type by hand. Today, 
he operates an ingenious machine to get the job done much 
more quickly. The keyboard of a modern typesetting machine 
is shown on the cover. This is not a case of a new fangled 
gadget taking the brainwork out of a job; today’s compositor 


has to be an even more polished artificer than his forebears. 


ry. 
Pir IDEA of forming labor 


unions for mutual advantage has appealed to typographers as 


much as to men in any skilled aft The International 
Typographers Union is one of the world’s greatest. The oldest 
American labor union still in existence is a Washington, I). ( 
local of that union founded on January 7, 1815. Wages in the 
industry are high. Average hourly pay in the printing trades 
in 1952 was $2.10 as compared with $1.67 for factory produc 


tion workers. 


The printing and publishing industry is huge. In 1951], 
its 29,704 firms employed 765,318 persons. And its growth in 
recent years has been phenomenal. One indication: The value 
of printing machinery produced in 1939 was $31,227,000; in 
1947 it was $134,713,000, Another: The national income of 


the industry in 1929 was $1.58 billion; in 1951 it was $41 billion 


Photograph courtesy of Intertype Corporation. 




















